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Preface 


This November 2021 Supplement to Volume 1 of the Tennessee Court Rules 
Annotated 2021 Edition was prepared by the editorial staff of the publisher. 

The Tennessee supreme court has rule-making authority for all state courts. 
The effective date of rules is governed by § 16-3-404, which provides in part 
that certain rules must be approved by resolutions of both houses of the 
general assembly before taking effect. Rules received through October 20, 
2021, are included in this volume. 

The text of each rule printed and appearing in this publication has been 
prepared from copies of these rules as supplied to the publisher by the 
applicable clerks, as of the time of publication. Any errors or omissions or any 
inquiries concerning errors in these rules should be directed to the clerk for the 
court promulgating such rules. 

For your convenience, each set of rules is followed by its own index. 

This publication contains annotations reflecting decisions or articles posted 
to lexis.com since publication of the 2021 edition. These annotations are taken 
from decisions or articles that will appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement, 2nd Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Court Rules 
Annotated are welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 


Please visit our website at www.lexisnexis.com for an online bookstore, 
technical support, customer service, and other company information. 


LexisNexis 
November 2021 
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TENNESSEE RULES OF EVIDENCE 
ARTICLE I. GENERAL PROVISIONS 


Rule 103. Rulings on evidence. 


NOTES TO DECISIONS 


3. Offers of Proof. 

Trial court’s enforcement of a local rule to 
exclude the testimony of the mother’s rebuttal 
witnesses did not impair her ability to receive a 
fundamentally fair termination proceeding 
where although her interest in her children 
was fundamental, she failed to make an offer of 


proof per Tenn. R. Evid. 103(a), no exception to 
that requirement applied, and the trial court 
had a responsibility to protect the government’s 
interest in an expeditious proceeding. In re 
Matthew K., — S.W.3d —, 2021 Tenn. App. 
LEXIS 321 (Tenn. Ct. App. Aug. 13, 2021). 


ARTICLE IV. RELEVANCE 


Rule 401. Definition of “relevant evidence.” | 


NOTES TO DECISIONS 


ANALYSIS 


dis Photographs. 
11. Evidence Properly Included. 
12. Evidence Properly Excluded. 


1. Photographs. 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs of a 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion by 
admitting into evidence at defendants’ trial for 
aggravated assault a photograph of the victim’s 
injured eye because, while the photograph of 
the victim’s eye was somewhat graphic, the 
photograph was relevant to establish the sever- 
ity of the victim’s injury and the probative 
value of the photograph was not substantially 
outweighed by the danger of unfair prejudice 
despite the victim’s testimony that the victim 
suffered extreme pain and loss of vision. State 
v. Bonds, — 8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 


11. Evidence Properly Included. 
Evidence of a cell phone tower map that 
included pie wedges that showed the side of the 


tower that the calls were routed, but did not 
indicate how close the relevant cell phones 
were to the tower, was relevant because defen- 
dants’ phones pinged off towers at a time and 
from a direction that showed that the phones 
were within vicinity to relevant locations, 
namely the victim’s home and locations where 
the victim’s bank card was located; and the 
data indicated that the phones were pinging off 
a tower near one defendant’s home both before 
and after the events and that the phones were 
not using that same tower during the time of 
the events. State v. Robinson, — 8.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

There was no breach of a clear and unequivo- 
cal rule of law in the introduction of defendant’s 
web history because the evidence was relevant 
to defendant’s state of mind and intent to 
commit the acts for which he was on trial. State 
v. Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not plainly err by allowing an 
investigator to testify that people in low-income 
communities shared cell phones and did not 
want to help the police because it was relevant 
to explain how defendant may have obtained - 
the phone and sent threatening text messages 
to the victim and why a witness did not imme- 
diately report to the police defendant’s confes- 
sion. The testimony was not based on mere 
speculation given the investigator’s working for 
law enforcement for 39 years. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to, and 


Rule 402 


move to exclude, evidence of tool and pry mark- 
ings on the safe as none of the tools found in 
petitioner’s car matched the markings because 
the evidence was relevant, petitioner did not 
show that an objection would have sustained or 
that the evidence would have been excluded, 
and the evidence of petitioner’s guilt was over- 
whelming. Roberson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 257 (Tenn. Crim. 
App. June 9, 2021). . 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 
rifle and begin shooting at them before he 
returned fire. State v. Holbrook, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Any error by the trial court in its failure to 
consider the appropriateness of the photograph 
of the victim and his children was harmless 
because, although the photograph could have 
appealed to the jurors’; emotions in connection 
with the victim’s children, the probative value 
of the victim’s appearance before death was not 
substantially outweighed by the danger of un- 
fair prejudice to the defense. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Trial court did not abuse its discretion in 
admitting photographs of the victim’s body and 
bloody shirt; the photos were relevant for the 
medical examiner to explain the cause and 
manner of death and the shirt showed the 
location of the wounds. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
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dants’; gang memberships to be introduced at 
trial because defendants’; memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’; intent in committing 
the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 


12. Evidence Properly Excluded. 

Administrative judge properly excluded sev- 
eral email conversations containing statements 
as to the interpretation of the federal federal 
Deficit Reduction Act as they were irrelevant as 
to whether the reimbursement rules actually 
complied with T.C.A. § 71-5-108. Dep’t of Fin. 
& Admin. v. Chattanooga-Hamilton Cty. Hosp. 
Auth., — S.W.3d —, 2021 Tenn. App. LEXIS 82 
(Tenn. Ct. App. Mar. 5, 2021). 

Trial court’s limitation of defendant’s cross- 
examination of an agent was reasonable be- 
cause defendant merely speculated that the 
grand jury testimony was inconsistent with the 
agent’s trial testimony; accordingly, defendant 
failed to demonstrate a particularized need to 
obtain the grand jury testimony. State v. Clark, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 208 
(Tenn. Crim. App. May 10, 2021). 

Trial court properly held that whether defen- 
dant turned himself in was not relevant to 
whether he committed the crimes. State v. 
Santillan, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 369 (Tenn. Crim. App. Aug. 5, 2021). 

Court. properly determined that defense 
counsel could ask a witness about his prior 
false statement to the police because his con- 
duct was probative of his character for truth- 
fulness, and it properly ruled that the specific 
facts of the prior homicide case were not rel- 
evant to the instant case. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


Rule 402. Relevant evidence generally admissible; irrelevant evi- 


dence inadmissible. 


NOTES TO DECISIONS 


ANALYSIS 


6 Evidence Properly Included. 
vee Evidence Properly Excluded. 
9. Photographs. 
6 


Evidence Properly Included. 

Evidence of a cell phone tower map that 
included pie wedges that showed the side of the 
tower that the calls were routed, but did not 
indicate how close the relevant cell phones 
were to the tower, was relevant because defen- 
dants’ phones pinged off towers at a time and 
from a direction that showed that the phones 
were within vicinity to relevant locations, 


namely the victim’s home and locations where 
the victim’s bank card was located; and the 
data indicated that the phones were pinging off 
a tower near one defendant’s home both before 
and after the events and that the phones were 
not using that same tower during the time of 
the events. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). | 

Trial court did not err in allowing the State to 
question witnesses about the forfeiture pro- 
ceedings and whether the second defendant 
contested the forfeiture of his cash to the State 
as the evidence was relevant to the issue of 
whether the drugs found in the vehicle were 
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possessed with the intent to sell and deliver 
them, and its probative value was not substan- 
tially outweighed by the danger of unfair preju- 
dice or misleading of the jury as defendant was 
successful in eliciting admissions from the 
State’s witnesses about the cost involved in 
filing a petition to contest the forfeiture; and an 
investigator acknowledged that he had no idea 
if defendant received notice from the Depart- 
ment of Safety of the forfeiture proceedings. 
State v. Brown, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. June 17, 
2021). 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant. acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 
rifle and begin shooting at them before he 
returned fire. State v. Holbrook, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Trial court did not plainly err by admitting 
evidence that, at the time of defendant’s arrest, 
he was in possession of marijuana because it 
was thrown close in time to the firearm and 
gave credence to the State’s theory that defen- 
dant similarly possessed the firearm, and 
therefore it was relevant. The admission of 
cash and digital scales, which were found much 
later, was harmless because of the overwhelm- 


Rule 403 


ing proof of defendant’s guilt. State v. Hampton, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. July 12, 2021). 


7. Evidence Properly Excluded. 

Trial court did not abuse its discretion in 
determining that expounded questioning about 
the sentence a co-defendant faced for the same 
charges as defendant indirectly and impermis- 
sibly exposed the jury to the possible sentence 
defendant faced because the question was not 
permissible; although evidence of the exact 
potential sentence the co-defendant faced was 
arguably relevant to establish bias, even rel- 
evant evidence was inadmissible if rules or 
laws of general application excluded it. State v. 
Graham, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 21, 2020). 


9. Photographs. 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs of a 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


Rule 403. Exclusion of relevant evidence on grounds of prejudice, 


confusion, or waste of time. 


NOTES TO DECISIONS 


ANALYSIS 


q: Admissible Evidence. 
J. Inadmissible Evidence. 
10. Photographs. 

13. Illustrative Cases. 


2. Admissible Evidence. 

Relevant evidence of a cell phone tower map 
was not misleading because, although the evi- 
dence was admitted through a lay witness who 
admitted that he did not have expertise in cell 
phone technology, he thoroughly explained, 
during direct and cross-examination, what the 
pie shapes’ on the map depicted and that he 
could not say how close the cell phones were to 
the towers when they pinged the towers. State 
v. Robinson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 96 (Tenn. Crim. App. Mar. 17, 
2021). 

Trial court did not err in allowing the State to 
question witnesses about the forfeiture pro- 
ceedings and whether the second defendant 
contested the forfeiture of his cash to the State 


as the evidence was relevant to the issue of 
whether the drugs found in the vehicle were 
possessed with the intent to sell and deliver 
them, and its probative value was not substan- 
tially outweighed by the danger of unfair preju- 
dice or misleading of the jury as defendant was 
successful in eliciting admissions from the 
State’s witnesses about the cost involved in 
filing a petition to contest the forfeiture; and an 
investigator acknowledged that he had no idea 
if defendant received notice from the Depart- 
ment of Safety of the forfeiture proceedings. 
State v. Brown, —*S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. June 17, 
2021). 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 
rifle and begin shooting at them before he 
returned fire. State v. Holbrook, — S.W.3d —, 


Rule 403 


2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Court did not err by admitting gang evidence 
because the witness’s description of the gang 
hierarchy was relevant to show not only why he 
felt compelled to participate in the murder but 
also why he waited so long before he went to the 
police, and the explanatory testimony about the 
gang hierarchy and his and defendant’s roles 
within the gang comprised only a few pages of a 
voluminous trial transcript. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 341 
(Tenn. Crim. App. July 26, 2021). 


3. Inadmissible Evidence. 

Trial court did not abuse its discretion in 
determining that expounded questioning about 
the sentence a co-defendant faced for the same 
charges as defendant indirectly and impermis- 
sibly exposed the jury to the possible sentence 
defendant faced because the question was not 
permissible; although evidence of the exact 
potential sentence the co-defendant faced was 
arguably relevant to establish bias, even rel- 
evant evidence was inadmissible if rules or 
laws of general application excluded it. State v. 
Graham, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 21, 2020). 


10. Photographs. 

Trial court did not err by admitting a photo- 
graph of the victim taken while he was alive 
because the State offered it to show the victim’s 
appearance before his death. The trial court did 
not err abuse its discretion because it consid- 
ered the light in the background and the vic- 
tim’s black clothing but found there was noth- 
ing unfairly prejudicial about the photograph. 
State v. Griffin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 110 (Tenn. Crim. App. Mar. 24, 
2021). 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs ofa 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion when 
it admitted numerous graphic and gruesome 
crime scene and autopsy photographs into evi- 
dence in defendant’s trial for murder because 
the primary issues at trial to which the post- 
mortem photographs may have been relevant 
were whether defendant acted with intent and 
premeditation when defendant stabbed the vic- 
tim numerous times and whether defendant 
acted in self-defense. Furthermore, the proba- 
tive value of the photographs was not substan- 
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tially outweighed by unfair prejudice. State v. 
Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 248 (Tenn. Crim. App. June 1, 2021). 

Any error by the trial court in its failure to 
consider the appropriateness of the photograph 
of the victim and his children was harmless 
because, although the photograph could have 
appealed to the jurors’ ; emotions in connection 
with the victim’s children, the probative value 
of the victim’s appearance before death was not 
substantially outweighed by the danger of un- 
fair prejudice to the defense. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Trial court did not abuse its discretion by 
admitting photographs of the deceased victim 
because their probative value substantially 
outweighed the danger of unfair prejudice, as 
they tended to show that the victim was know- 
ingly abused and neglected, they demonstrated 
the deleterious effect of prolonged starvation on 
the victim, and they rebutted defendant’s con- 
tention that he did not know about the severity 
of the victim’s condition and his need for imme- 
diate medical attention. State v. Dotson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 349 
(Tenn. Crim. App. July 27, 2021). 


18. Illustrative Cases. 


Trial court did not err by excluding a surviv- 
ing spouse’s expert witnesses regarding sur- 
gery and radiology from testifying during the 
standard of care phase of a health care action 
trial because the proffered testimony from the 
witnesses would have been cumulative to the 
testimony offered concerning the applicable 
standard of care. Furthermore, the proffered 
evidence would not have affected the outcome 
of the trial had it been admitted. Jernigan v. 
Paasche, — S.W.3d —, 2021 Tenn. App. LEXIS 
239 (Tenn. Ct. App. June 21, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
dants’; gang memberships to be introduced at 
trial because defendants’; memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’; intent in committing 
the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 

Trial court did not abuse its discretion by 
admitting into evidence at defendants’ trial for 
aggravated assault a photograph of the victim’s 
injured eye because, while the photograph of 
the victim’s eye was somewhat graphic, the 
photograph was relevant to establish the sever- 
ity of the victim’s injury and the probative 
value of the photograph was not substantially 
outweighed by the danger of unfair prejudice 
despite the victim’s testimony that the victim 
suffered extreme pain and loss of vision. State 
v. Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 
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Rule 404 


Rule 404. Character evidence not admissible to prove conduct; 


exceptions; other crimes. 


NOTES TO DECISIONS 


ANALYSIS 


9: Violent Acts of Victim. 

14. Evidence Properly Included. 
16. Evidence Improperly Included. 
29. Plain Error. 


9. Violent Acts of Victim. 

Trial court did not err by not allowing defen- 
dant to present evidence of the victim’s alleg- 
edly violent character because there was no 
evidence that defendant acted in self-defense or 
that the victim was aggressive to defendant; to 
the contrary, the evidence was that the victim 
was shot through the door of his apartment 
when he was home alone. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 341 
(Tenn. Crim. App. July 26, 2021). 


14. Evidence Properly Included. 

Trial court did not err in admitting evidence 
of escape attempts because it was relevant to 
establish consciousness of guilt. State v. Rim- 
mer, — S.W.3d —, 2021 Tenn. LEXIS 71 (Tenn. 
Apr. 16, 2021). 

Trial court did not err in admitting evidence 
of defendant’s prior convictions for rape and 
aggravated assault of the victim because it was 
probative of identity, motive, intent, and pre- 
meditation, and the trial court acted to mitigate 
the risk of unfair prejudice by excluding evi- 
dence of the details of the prior offenses. State 
v. Rimmer, — S.W.3d —, 2021 Tenn. LEXIS 71 
(Tenn. Apr. 16, 2021). 

Trial court did not abuse its discretion in 
admitting evidence of first defendant’s prior 
arrest to show motive and intent because the 
prior arrest was introduced to help the jury 
understand the evidence and the motive behind 
the events that followed. State v. Williams, — 
5.W.3d —, 2021 Tenn. Crim. App. LEXIS 98 
(Tenn. Crim. App. Mar. 19, 2021). 

Trial court did not err by admitting evidence 
that defendant previously solicited others to 
commit a robbery because they were part of a 
continuing plan to have someone rob the victim 
of his drugs and money, it was relevant to the 
issue of intent and the State’s theory of crimi- 
nal responsibility, and the probative value of 
the evidence was great given the defense that 
defendant was not involved in the home inva- 
sion and the victim’s death. State v. Perry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Mar. 23, 2021). 

Trial court did not err by allowing the State 
to enter defendant’s prior mug shots into evi- 
dence because the State introduced the two 
mug shots only after defendant “opened the 


door” by introducing two mug shots to show 
that the police conducted a poor investigation 
and “cherry picked” an older mug shot of defen- 
dant that more closely matched the description 
of the suspect. State v. Jefferson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 188 (Tenn. Crim. 
App. Jan. 28, 2021). 

Trial court did not err in admitting evidence 
of a subsequent robbery on the night of the 
shooting after it found that the evidence was 
material to the issue of defendant’s identity as 
the victim’s shooter and the trial court did not 
admit the evidence on the basis of signature 
crimes but on the basis that evidence from the 
subsequent robbery connected defendant to the 
shooting of the victim. State v. Newsom, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. May 4, 2021). 

Trial court did not abuse its discretion in 
allowing testimony regarding defendant’s prior 
acts to be admitted under this rule, as defen- 
dant failed to make contemporaneous objec- 
tions and defendant and witnesses testifying on 
his behalf referred to him physically disciplin- 
ing the victim, his losing custody of the chil- 
dren, his failing to regain custody because of his 
drug use, and his use of a gun. State v. Patrick, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 231 
(Tenn. Crim. App. May 25, 2021). 

There was no breach of a clear and unequivo- 
cal rule of law in the introduction of defendant’s 
web history because the evidence was relevant 
to defendant’s state of mind and intent to 
commit the acts for which he was on trial. State 
v. Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
dants’; gang memberships to be introduced at 
trial because defendants’; memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’; intent in committing 
the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 


16. Evidence Improperly Included. 

Trial court abused its discretion by admitting 
prior bad act evidence under that defendant 
abused another child four years before the 
victim’s death because the fact that defendant 
fed both children, placed them in swings and 
cribs, and both suffered head trauma were 
inadequate to create a logical connection be- 
tween the two events. The admission of the 
evidence to show intent or a common scheme or 
plan was also improper, and the error was not 


Rule 601 


harmless because the expert testimony was 
conflicting as to the estimated time of death 
and the State significantly relied on the prior 
bad act evidence. State v. Huse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 102 (Tenn. Crim. 
App. Mar. 23, 2021). 

Trial court erred in allowing the State to 
present evidence of uncharged sex acts which 


took place outside the time period listed in the 


indictment, but the error was harmless given 
the overwhelming evidence of defendant’s guilt, 
including his admission to having sexual con- 
tact with the victim while she was a minor. 
State v. Griffith, — S.W.3d —, 2021 Tenn. Crim. 


TENNESSEE COURT RULES ANNOTATED 6 


App. LEXIS 302 (Tenn. Crim. App. July 8, 
2021). 


29. Plain Error. 

Because defendant could not establish all five 
factors necessary for plain error, he was not 
entitled to relief on his claim that the trial court 
erred in admitting his statements about his 
stepdaughter; in his brief, defendant did not 
explain why no objection was lodged, and there- 
fore, defendant did not carry his burden of 
persuasion with regard to his statements about 
his stepdaughter. State v. Enix, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. May 26, 2021). 


ARTICLE VI. WITNESSES 


Rule 601. General rule of competency. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not err by allowing a witness 
to testify and not taking any curative action 
regarding his testimony because the jury was 
able to hear and see the witness and form its 
own conclusions regarding his mental capacity 
and the weight to be afforded his testimony; the 


fact that the witness did not understand the 
meaning of the phrase "under oath" did not 
mean that he did not understand his responsi- 
bility to tell the truth or the act of swearing to 
testify truthfully. State v. Moore, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. July 26, 2021). 


Rule 602. Lack of personal knowledge. 


NOTES TO DECISIONS 


ANALYSIS 


5. Knowledge. 
6. Illustrative Cases. 


5. Knowledge. 

Trial court did not plainly err by allowing an 
investigator to testify that people in low-income 
communities shared cell phones and did not 
want to help the police because it was relevant 
to explain how defendant may have obtained 
the phone and sent threatening text messages 
to the victim and why a witness did not imme- 
diately report to the police defendant’s confes- 
sion. The testimony was not based on mere 
speculation given the investigator’s working for 


Rule 603. Oath or affirmation. 


law enforcement for 39 years. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 


6. Illustrative Cases. 

Testimony of a deputy sheriff that the deputy 
searched a website and the results of that 
search led the deputy to conclude that the pills 
found in an Altoids tin were Alprazolam was 
outside the purview of a lay witness. The testi- 
mony was improperly admitted as the deputy’s 
personal knowledge did not extend to the iden- 
tification of the pills and the deputy’s opinion as 
to their identity was not based on the deputy’s 
own perception. State v. Richardson, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. Aug. 17, 2021). 


NOTES TO DECISIONS 


1. In General. 

Trial court did not err by allowing a witness 
to testify and not taking any curative action 
regarding his testimony because the jury was 
able to hear and see the witness and form its 


own conclusions regarding his mental capacity 
and the weight to be afforded his testimony; the 
fact that the witness did not understand the 
meaning of the phrase "under oath" did not 
mean that he did not understand his responsi- 
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bility to tell the truth or the act of swearing to 
testify truthfully. State v. Moore, — S.W.3d —, 


Rule 613 


2021 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. July 26, 2021). 


Rule 606. Competency of juror as witness. 


NOTES TO DECISIONS 


ANALYSIS 


6. Matters Occurring During Deliberations. 
8. Admissibility. 


6. Matters Occurring During Delibera- 
tions. 

Post-conviction court did not deprive defen- 
dant of due process by sustaining the State’s 
objection to the testimony of a juror at defen- 
dant’s trial because the juror’s testimony re- 
garding the effect defendant’s trial testimony 
had on her deliberation did not fall within one 


of the exceptions of this rule. Fisher v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 456 
(Tenn. Crim. App. July 1, 2020). 


8. Admissibility. 

Defendant failed to show improper influence 
on the jury based on a juror’s explanation to 
others on the jury the words used in defen- 
dant’s Facebook video because the juror simply 
used her knowledge and experience to infer the 
meaning of the words. State v. Mobley, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 378 
(Tenn, Crim. App. Aug. 16, 2021). 


Rule 608. Evidence of character and conduct of witness. 


NOTES TO DECISIONS 


ANALYSIS 


6. Admissibility. 
12. Notice. 


6. Admissibility. 

Court properly determined that defense 
counsel could ask a witness about his prior 
false statement to the police because his con- 
duct was probative of his character for truth- 
fulness, and it properly ruled that the specific 
facts of the prior homicide case were not rel- 
evant to the instant case. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


12. Notice. 

Trial court did not err by barring cross- 
examination of a police sergeant with specific 
instances from the sergeant’s disciplinary re- 
cord because defendant did not provide the 
State of Tennessee with sufficient notice of 
defendant’s intent to use the evidence and 
defendant, as the proponent of the evidence, 
should have, but did not, request a hearing to 
determine the admissibility of the evidence. 
Furthermore, the instances of conduct were 
more than 10 years old and were not probative 
of the sergeant’s character for truthfulness. — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. July 20, 2021). 


Rule 613. Prior statements of witnesses. 


NOTES TO DECISIONS 


6. Harmless Error. 

In an aggravated sexual battery case, the 
child’s forensic interview was improperly ad- 
mitted as substantive evidence as the trial 
court never made the findings that were re- 
quired in order for a recording of a forensic 
interview to be admissible as substantive evi- 
dence; the trial transcript showed that the child 
was never afforded an opportunity to explain or 
deny the statement he gave during the forensic 


interview; and the interview was not admitted 
for the purpose of rehabilitating the child; how- 
ever, admission of the recording of the forensic 
interview was harmless as its the admission 
had the practical effect of emphasizing the 
defense theory that the child’s trial testimony 
was not credible and that defendant never 
touched his penis. State v. Martinez, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. July 14, 2021). 


Rule 615 
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Rule 615. Exclusion of witnesses. 


NOTES TO DECISIONS 


9. Illustrative Cases. 

Appellate court found no reversible error as 
to purported violations of the sequestration 
rule in an action by parents of a child who was 
bullied at school because the trial court struck 
offending testimony in response to an objection 
by the parents, there was no hint that a school 
employee’s testimony had a decisive effect on 


the outcome of the case, an assistant principal’s 
mention of trial preparation was too fleeting to 
warrant reversal, and the trial court based its 
decision on the evidence before it and the cred- 
ibility of witnesses. Zukowski ex rel. Zukowski 
v. Hamilton Cty. Dep’t of Educ., — S.W.3d —, 
2021 Tenn. App. LEXIS 299 (Tenn. Ct. App. 
July 28, 2021). 


ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 


Rule 701. 


Opinion testimony by lay witnesses. 


NOTES TO DECISIONS 


8. Admissibility. 

Testimony of a deputy sheriff that the deputy 
searched a website and the results of that 
search led the deputy to conclude that the pills 
found in an Altoids tin were Alprazolam was 
outside the purview of a lay witness. The testi- 
mony was improperly admitted as the deputy’s 


Rule 702. Testimony by experts. 


personal knowledge did not extend to the iden- 
tification of the pills and the deputy’s opinion as 
to their identity was not based on the deputy’s 
own perception. State v. Richardson, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. Aug. 17, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


12. Admissibility. 

16. Expert Qualified. . 
17. Evidence Properly Excluded. 
21. Dog Searches. 


12. Admissibility. 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the testi- 
mony of the State’s expert witness was improp- 
erly admitted as the primary purpose of her 
testimony was to accredit the child’s trial tes- 
timony that defendant actually touched his 
penis, over his statement during the forensic 
interview, that defendant asked to touch but 
never actually touched the child’s penis, but the 
error was harmless. State v. Martinez, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. July 14, 2021). 


16. Expert Qualified. 

Trial court did not err by considering the 
experienced monument installer’s opinions on 
the proper manner of installing gravestone 
monuments because he had been in the monu- 
ment business for 50 years and he had not only 
been a monument installer but also owned his 
own monument business for 34 years. Davis v. 
Monuments, — S.W.3d —, 2021 Tenn. App. 
LEXIS 176 (Tenn. Ct. App. Apr. 29, 2021). 


17. Evidence Properly Excluded. 
Exclusion of the affidavit of an expert witness 
to rebut the presumption of reasonableness as 
to the medical bills of a motor vehicle accident 
victim to establish the actual reasonable and 
regular rate for services rendered by a hospital 
was appropriate because the record was devoid 
of information establishing whether the ex- 
pert’s methodology had been tested, subjected 
to peer review, and accepted in the scientific 
community. Furthermore, his methodology was 
a violation of the collateral source rule. Doty v. 
City of Johnson City, — S.W.3d —, 2021 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. July 7, 2021). 


21. Dog Searches. 

Trial court properly entered a judgment on a 
jury verdict convicting defendant of premedi- 
tated first-degree murder and denied his mo- 
tion in limine to exclude evidence that a human 
remains detection (HRD) dog alerted to the 
presence of the scent of human remains in 
defendant’s home and car because, inter alia, 
the dogs’ alerts corroborated each other, the 
court heard evidence of the dog handlers’ quali- 
fications and training, the dogs’ training, and 
the circumstances surrounding the search and 
dog’s identification, and the trial court in- 
structed the jury on multiple occasions about 
how it should consider the HRD dog evidence 
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and determine the weight it should be given. 
State v. Cannon, — $.W.3d —, 2021 Tenn. Crim. 


Rule 801 


App. LEXIS 379 (Tenn. Crim. App. Aug. 16, 
2021). 


\ 


Rule 703. Bases of opinion testimony by experts. 


NOTES TO DECISIONS 


ANALYSIS 


Medical Bills. — | 
Dog Searches. 


13. 
19. 


13. Medical Bills. 

Exclusion of the affidavit of an expert witness 
to rebut the presumption of reasonableness as 
to the medical bills of a motor vehicle accident 
victim to establish the actual reasonable and 
regular rate for services rendered by a hospital 
was appropriate because the record was devoid 
of information establishing whether the ex- 
pert’s methodology had been tested, subjected 
to peer review, and accepted in the scientific 
community. Furthermore, his methodology was 
a violation of the collateral source rule. Doty v. 
City of Johnson City, — $.W.3d —, 2021 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. July 7, 2021). 


19. Dog Searches. 

Trial court properly entered a judgment on a 
jury verdict convicting defendant of premedi- 
tated first-degree murder and denied his mo- 
tion in limine to exclude evidence that a human 
remains detection (HRD) dog alerted to the 
presence of the scent of human remains in 
defendant’s home and car because, inter alia, 
the dogs’ alerts corroborated each other, the 
court heard evidence of the dog handlers’ quali- 
fications and training, the dogs’ training, and 
the circumstances surrounding the search and 
dog’s identification, and the trial court in- 
structed the jury on multiple occasions about 
how it should consider the HRD dog evidence 
and determine the weight it should be given. 
State v. Cannon, — 8.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 379 (Tenn. Crim. App. Aug. 16, 
2021). 


Rule 706. Court-appointed experts. 


NOTES TO DECISIONS 


5. Compensation. 

There was no abuse in the trial court’s dis= 
cretion in requiring the father to pay for the 
entire fee of the witness upon its finding that 


the father’s actions had necessitated the ex- 
pert. Mossbeck v. Hoover, — S.W.3d —, 2021 
Tenn. App. LEXIS 177 (Tenn. Ct. App. Apr. 30, 
2021). 


ARTICLE VII. HEARSAY 


Rule 801. Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


2. Hearsay. 
By Admission of Hearsay. 


2. Hearsay. 

Because the State of Tennessee failed to 
produce the publication itself, the testimony of 
a deputy sheriff that the deputy searched a 
website and the results of that search led the 
deputy to conclude that the pills found in an 
Altoids tin were Alprazolam was inadmissible 
hearsay that did not fall within an exception. 
State v. Richardson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. Aug. 
17, 2021). 


5. Admission of Hearsay. 

Court did not err in admitting the victim’s 
statement under the dying declaration excep- 
tion because there was testimony regarding the 
victim’s condition after defendant shot him four 
times, the victim was fading in and out of 
consciousness, was in shock, was bleeding 
heavily from multiple gunshot wounds, and the 
victim appeared to be in distress, looked con- 
cerned, scared, and worried, and was using an 
oxygen mask. State v. Taylor, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 160 (Tenn. Crim. 
App. Apr. 20, 2021). 

Trial court did not plainly err by admitting a 
witness’s written statement into evidence, even 
though it was hearsay, because the defense did 


Rule 802 


not object and the admission did not violate 
defendant’s right to due process, as the witness 
testified about defendant’s confession. State v. 


Rule 802. Hearsay rule. 


TENNESSEE COURT RULES ANNOTATED 10 


Davis, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 7, 2021). 


NOTES TO DECISIONS 


2. Admissibility. 
_ $tatement by the victim to a friend about 
defendant’s threat was not hearsay because it 
was not admitted for the truth of the matter 
asserted but was admitted to show that the 
victim was afraid of defendant and to rebut the 
defense theory that defendant and the victim 


Rule 803. Hearsay exceptions. 


were still in a relationship despite their di- 
vorce; because all five factors for plain error 
could not be established, defendant was not 
entitled to relief on the issue. State v. Enix, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 233 
(Tenn. Crim. App. May 26, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


re Excited Utterance. 

2: Public Records and Reports. 

22. Prior Inconsistent Statement. 

23. Market Reports and Commercial Publi- 
cations. 

24. Persistent Conditions. 


7. Excited Utterance. 

Trial court did not err in admitting hearsay 
under the excited utterance exception, as de- 
fendant’s calling of the declarant less than 
twenty-four hours after defendant was alleged 
to have shot the declarant’s friends, killing two 
of them, was a startling event that caused the 
stress of excitement. State v. Mobley, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 378 (Tenn. 
Crim. App. Aug. 16, 2021). 


9. Public Records and Reports. 

Disclaimers as to accuracy and information 
contained in Tennessee Bureau of Investigation 
(TBD online database for determining whether 
a drug sale occurred within a drug-free zone 
impacted the use of the TBI database maps as 
evidence without testimony by someone who 
had knowledge of the accuracy of a particular 
map or someone who was able to corroborate 
the accuracy of the maps based on first-hand 
knowledge or independent measurements. 
State v. Moore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. Sept. 13, 
2021). 


22. Prior Inconsistent Statement. 

In an aggravated sexual battery case, the 
child’s forensic interview was improperly ad- 
mitted as substantive evidence as the trial 
court never made the findings that were re- 
quired in order for a recording of a forensic 


interview to be admissible as substantive evi- 
dence; the trial transcript showed that the child 
was never afforded an opportunity to explain or 
deny the statement he gave during the forensic 
interview; and the interview was not admitted 
for the purpose of rehabilitating the child; how- 
ever, admission of the recording of the forensic 
interview was harmless as its the admission 
had the practical effect of emphasizing the 
defense theory that the child’s trial testimony 
was not credible and that defendant never 
touched his penis. State v. Martinez, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. July 14, 2021). 


23. Market Reports and Commercial 
Publications. 

Because the State of Tennessee failed to 
produce the publication itself, the testimony of 
a deputy sheriff that the deputy searched a 
website and the results of that search led the 
deputy to conclude that the pills found in an 
Altoids tin were Alprazolam was inadmissible 
hearsay that did not fall within an exception. 
State v. Richardson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. Aug. 
172.2021). 


24, Persistent Conditions. 

Because a prior court order that made a 
finding of dependency, neglect, or abuse into 
evidence during the termination proceeding 
was not entered into evidence, the evidence 
presented at trial was insufficient to support a 
termination of the mother’s parental rights on 
the statutory ground of persistence of condi- 
tions; there was no testimony referencing a 
custody order or that the order made a finding 
of dependency and neglect. In re AW., — 
S.W.3d —, 2021 Tenn. App. LEXIS 359 (Tenn. 
Ct. App. Sept. 8, 2021). 
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Rule 901 


Rule 804. Hearsay exceptions; declarant unavailable. 


NOTES TO DECISIONS 


ANALYSIS 


Dying Declarations. 
Statement Against Interest. 
Forfeiture by Wrongdoing. 


go ote 


Dying Declarations. 

Court did not err in admitting the victim’s 
statement under the dying declaration excep- 
tion because there was testimony regarding the 
victim’s condition after defendant shot him four 
times, the victim was fading in and out of 
consciousness, was in shock, was bleeding 
heavily from multiple gunshot wounds, and the 
victim appeared to be in distress, looked con- 
cerned, scared, and worried, and was using an 
oxygen mask. State v. Taylor, — S.W3d —, 
2021 Tenn. Crim. App. LEXIS 160 (Tenn. Crim. 
App. Apr. 20, 2021). 


5. Statement Against Interest. 

Trial court did not abuse its discretion by 
admitting an officer’s testimony that a woman 
who had been in a vehicle with defendant told 
the officer that she wanted to smoke pot and 
wanted to get some pot because they were 
statements against interest. State v. Owens, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. June 16, 2021). 


7. Forfeiture by Wrongdoing. 

Once the prosecutor decided to seek admis- 
sion of a witness’s statements pursuant to the 
forfeiture by wrongdoing hearsay exception, 
law enforcement’s investigation of the homicide 
became relevant, and the State was required to 
disclose favorable evidence from the investiga- 
tion to the defense. Bohanna v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 187 (Tenn. 
Crim. App. Apr. 27, 2021). 


ARTICLE IX. AUTHENTICATION 


Rule 901. Requirement of authentication or identification. 


NOTES TO DECISIONS 


ANALYSIS 


4. Chain of Custody. 
8. Evidence Authenticated. 


4. Chain of Custody. 

There was never a break in the chain of 
custody as the first officer testified that he 
found a baggie of marijuana and a baggie of 
cocaine in defendant’s car and that he put the 
baggies onto the hood of the car; the second 
officer said that he picked up the baggies, 
wrapped them in a glove, and put them into his 
back pocket to secure the evidence; he said the 
baggies never left his back pocket; the first and 
second officer both testified that the second 
officer returned the baggies to the first officer; 
and the first officer identified a baggie contain- 
ing a green leafy substance and a baggie con- 
taining a white substance as the baggies he 
took out of the defendant’s car. State v. Coffey, 
— §$.W.3d —, 2021 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. July 8, 2021). 


8. Evidence Authenticated. 

Photographic lineup admitted into evidence 
at trial was sufficiently authenticated to sup- 
- port a finding by the trial court that it was an 


accurate copy of the photographic lineup actu- | 
ally viewed by the victim at the hospital. State 
v. McDonald, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 173 (Tenn. Crim. App. Apr. 28, 
2021). 

Given the demonstrative exhibit, a detec- 
tive’s confirmation that the scanner was the 
machine he used, and his assertion that to his 
knowledge, the machine did not need calibra- 
tion, the State provided the trial court suff- 
cient information for it to be satisfied that the 
device produced accurate results and the trial 
court did not abuse its discretion by admitting 
the scanner and the card numbers it produced. 
State v. Perry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Apr. 29, 
2021). 

Cellphone was properly authenticated and 
proven to be owned by defendant because the 
agent testified he saw the cellphone fall out of 
defendant’s pocket during the foot chase and 
extraction of data from the phone showed text 
conversations between that phone and a wom- 
an’s phone indicating use of the phone by de- 
fendant. State v. Owens, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
June 16, 2021). 
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RULES OF CIVIL PROCEDURE 


RULE. 
11. SIGNING OF PLEADINGS, MOTIONS, 


AND OTHER PAPERS; REPRESEN- 
TATIONS TO COURT; SANCTIONS. 


RULE 4 
PROCESS 
4.04. Service Upon Defendants within the State. 


NOTES TO DECISIONS 


4. Service Insufficient. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 


sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — $.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


RULE 7 
PLEADINGS ALLOWED; FORM OF MOTIONS 


7.02. Motions and Other Papers. 


NOTES TO DECISIONS 


1. In General. 

Because a manufacturer’s motion for directed 
verdict was made during trial, by its express 
terms, subsection (1) did not apply to that 


motion. Milan Supply Chain Sols., Inc. v. Navi- 
star, Inc., — S.W.38d —, 2021 Tenn. LEXIS 243 
(Tenn. Aug. 2, 2021). 


RULE 11 


SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS; REPRE- 
SENTATIONS TO COURT; SANCTIONS 


NOTES TO DECISIONS 


3. Signature by Non-Attorney. 

When a trustee, acting pro se, moved to set 
aside a court-ordered sale of property belonging 
to the trust, asserting a violation of the trust’s 
due-process rights, the trial court properly dis- 
missed the motion because the trustee was not 
a licensed attorney and was thus unqualified to 
represent the trust in a legal proceeding. The 


11.01. Signature. 


appellate court also dismissed the appeal on 
the same ground because the trustee signed the 
notice of appeal on behalf of the trust, and a 
non-attorney was not permitted to represent a 
trust in the Tennessee courts. State v. Delin- 
quent Taxpayers 2015 (Steinhagen), — S.W.3d 
—, 2021 Tenn. App. LEXIS 288 (Tenn. Ct. App. 
July 20, 2021). 


(a) Every pleading, written motion, and other paper shall be signed by at 
least one attorney of record in the attorney’s individual name, or, if the party 
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Rule 11 TENNESSEE COURT RULES ANNOTATED 14 
is not represented by an attorney, shall be signed by the party. Each paper 
shall state, to the extent available, the signer’s address, telephone number, 
e-mail address, and Tennessee Board of Professional Responsibility number. 
Except when otherwise specifically provided by rule or statute, pleadings need 
not be verified or accompanied by affidavit. An unsigned paper shall be 
stricken unless omission of the signature is corrected promptly after being 
called to the attention of the attorney or party. 

(b) APPEARANCE OF COUNSEL AND NOTIFICATION BY COUNSEL SUBJECT TO LIMITED 
ScoPE REPRESENTATION. An attorney providing limited scope representation to an 
otherwise unrepresented party shall file at the beginning of the representation 
an initial notice of limited scope representation with the court, simply stating 
that the representation is subject to a written limited scope representation 
agreement without disclosing the terms of the agreement. In addition to the 
initial notice of limited scope representation, when provided notice by another 
party, attorney or the court of a motion, pleading, discovery, hearing or other 
proceeding that is outside of the scope of the services provided pursuant to the 
limited scope representation agreement, an attorney shall promptly file a 
notice of limited appearance that the attorney does not represent the otherwise 
unrepresented party for purposes of the motion, pleading, discovery, hearing or 
other proceeding. The notice of limited appearance shall simply state that the 
limited scope representation does not include representation for purposes of 
the motion, pleading, discovery, hearing or other proceeding noticed and shall 
not otherwise disclose the terms of the limited scope representation agree- 
ment. The notice of limited appearance shall provide the otherwise unrepre- 
sented client with the deadline(s), if any, for responding to the motion, 
pleading, discovery, hearing or other proceeding and shall state the date, place 
and time of any hearing or other proceeding. If an initial notice of limited scope 
representation or a notice of limited appearance is filed, service shall be made 
as provided in Rule 5.02. 

(c) WirHpRAWAL OF CouNSEL UPpoNn CoMPLETION OF A_ LIMITED SCOPE 
REPRESENTATION. Upon the filing of a notice of completion of limited scope 
representation that is accompanied by a declaration from the attorney indi- 
cating that the attorney’s obligations under a limited scope representation 
agreement have been satisfied, and that the attorney provided the otherwise 
unrepresented person at least fourteen (14) days advance written notice of the 
filing of notice of completion of limited scope representation, the attorney shall 
have withdrawn from representation in the case. [As amended by order 
entered January 26, 1999, effective July 1, 1999; by order filed January 13, 
2012, effective July 1, 2012; and by order filed December 3, 2020, effective July 
1, 2021.] . 


Advisory Commission Comments [2021]. 
Rule 11.01(a) is amended to require that every 
pleading, written motion, and other paper shall 
include the signer’s email address. Providing 
an e-mail address is useful but does not of itself 
signify consent to filing or service by e-mail. 

Compiler’s Notes. In its order filed Decem- 
ber 3, 2020, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2021, 


subject to approval by resolution of the General 


Assembly. 


The amendment of Rule 11, which amended 
subdivision 11.01 and added the [2021] Advi- 
sory Comments, as promulgated and adopted 
by the Supreme Court in its order dated Decem- 
ber 3, 2020 was ratified and approved by 2021 
House Resolution 21 and Senate Resolution 19. 
The order promulgating the amendment of sub- 
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division 11.01 and the addition of the [2021] 
Advisory Comments, provided that it take ef- 
fect July 1, 2021. 


Rule 25 


RULE 12 


_ DEFENSES AND OBJECTIONS: WHEN AND HOW PRESENTED: BY 
PLEADING OR MOTION: MOTION FOR JUDGMENT ON PLEADINGS 


12.02. How Presented. 


NOTES TO DECISIONS 


5. Practice and Procedure. 

Because a former husband’s letter was at- 
tached to the complaint for breach of a marital 
dissolution agreement that was brought by the 
husband’s ex-wife and the authenticity of the 


letter was not questioned, the trial court prop- 
erly analyzed the statute of limitations issue 
pursuant to the motion to dismiss standard. 
Felker v. Felker, — S.W.3d —, 2021 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. Aug. 10, 2021). 


RULE 13 
COUNTERCLAIM AND CROSS-CLAIM 
13.09. Separate Trials — Separate Judgments. 


NOTES TO DECISIONS 


5. Applicability. 

Court presumes that the decision to limit the 
ambit of the rule to only counterclaims or 
cross-claims was intentional; appellee’s pur- 
ported additional claim, however, did not con- 


stitute a cross-claim or counterclaim, and thus 
this case was not covered by the plain language 
of the rule. Chimneyhill Condo. Ass’n v. King 
Chow, — S.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 


RULE 15 
AMENDED AND SUPPLEMENTAL PLEADINGS 


15.01. Amendments. 


NOTES TO DECISIONS 


6. Leave to Amend Properly Denied. 
Trial court did not abuse its discretion by 
denying parents’ ; motion to amend the com- 
plaint to assert a cause of action because the 
parents did not have an absolute right to 
amend the parents complaint to add a claim 


altering the timing and nature of trial and the 
exposure to the opposing party after waiting 
five years without good reason shown for the 
delay. Zukowski ex rel. Zukowski v. Hamilton 
Cty. Dep’t of Educ., — S.W.3d —, 2021 Tenn. 
App. LEXIS 299 (Tenn. Ct. App. July 28, 2021). 


RULE 25 
SUBSTITUTION OF PARTIES 


25.01. Death. 


NOTES TO DECISIONS 


1. Compliance. 


Appellate court found no abuse of discretion 


with permitting the estate of a deceased attor- 


ney to be substituted for the attorney as a party 
because, in the absence of a transcript or state- 
ment of the evidence, the appellate court had to 


Rule 41 


presume that whatever statements were made 
or facts presented at the hearing on the motion 
established that the delay in filing the motion 
was due to excusable neglect. Furthermore, the 
burden was on the attorney’s former clients to 
show an abuse of discretion on the part of the 
trial judge. Cordova ex rel. Alfredo C. v. Nash- 
ville Ready Mix, Inc., — S.W.3d —, 2020 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. May 19, 2020). 

Substitution of personal representative for 
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deceased accident victim was permitted on ap- 
peal when decedent died after the jury’s verdict 
for a ski resort even though no motion for 
substitution was made because the ski resort 
did not request the trial court to dismiss the 
negligence action brought by the victim for 
failure to comply with the deadline for substi- 
tution of party. Chase v. Ober Gatlinburg, Inc., 
— $.W.3d —, 2021 Tenn. App. LEXIS 334 
(Tenn. Ct. App. Aug. 20, 2021). 


RULE 41 
DISMISSAL OF ACTIONS 
41.02. Involuntary Dismissal — Effect Thereof. 


NOTES TO DECISIONS 


6. Res Judicata. 

Doctrine of res judicata did not bar a bank’s 
lawsuit against a borrower because the invol- 
untary dismissal of the bank’s first lawsuit for 
failure to prosecute did not operate as an adju- 
dication on the merits since the trial court 
specified in an order denying the bank’s motion 


to reconsider that the involuntary dismissal of 
the first lawsuit did not operate as an adjudi- 
cation on the merits; the bank’s substantive 
rights in light of that order included the ability 
to refile its lawsuit. Regions Bank v. Prager, — 
S.W.3d —, 2021 Tenn. LEXIS 177 (Tenn. July 8, 
2021). 


RULE 42 
CONSOLIDATION: SEPARATE TRIALS 


42.02. Separate Trials. 


NOTES TO DECISIONS 


2. Separate Trials. 

Trial court did not abuse its discretion in a 
health care liability action by bifurcating the 
trial between the issues of standard of care and 
causation because of the unique procedural 


history presented in the matter and the appar- 
ent difficulty experienced by the parties during 
the original trial. Jernigan v. Paasche, — 
S.W.3d —, 2021 Tenn. App. LEXIS 239 (Tenn. 
Ct. App. June 21, 2021). 


RULE 50 
MOTION FOR A DIRECTED VERDICT 


50.02. Reservation of Decision on Motion. 


NOTES TO DECISIONS 


3. Preservation for Review. 

Manufacturer properly preserved an issue 
for appellate review because It moved orally for 
a directed verdict during trial and then timely 
filed its post-trial motion seeking a judgment 


notwithstanding the verdict and in it stated 
with particularity its argument. Milan Supply 
Chain Sols., Inc. v. Navistar, Inc., — S.W.3d —, 
2021 Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 
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Rule 52 


RULE 52 
FINDINGS BY THE COURT 


52.01. Findings Required. 


NOTES TO DECISIONS 


ANALYSIS 


1 Findings Required. 

3. Lack of Findings. - 
4. Findings Sufficient. 

6 Findings Insufficient. 

1. 


Findings Required. 

It was unclear from the record whether the 
trial court considered the child’s best interest 
and fashioned a custody arrangement that per- 
mitted both parents to enjoy the maximum 
participation possible in the child’s life, consis- 
tent with the statutory factors; therefore, the 
trial court’s order was vacated, and on remand, 
the trial court was to prepare sufficient findings 
of fact and conclusions of law. Beaty v. Beaty, — 
S.W.3d —, 2021 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. July 8, 2021). 


3. Lack of Findings. 

Because nothing in the record explained 
which of an inmate’s claims were dismissed and 
why, the trial court’s dismissal of his complaint 
against the Commissioner of the Tennessee 
Department of Correction and against the 
prison warden was vacated; appellate review 
was hampered because the trial court’s order 
did not apply any legal standard or contain 
legal conclusions regarding the sufficiency of 
the complaint or provide any reasoning for the 
dismissal. Buckingham v. Tenn. Dep’t of Corr., 
— $.W.3d —, 2021 Tenn. App. LEXIS 214 
(Tenn. Ct. App. May 27, 2021). 

Although a trial court was not required to 
make specific findings of facts in a case in which 
a party sought to enforce a purported settle- 
ment agreement, it was most often a good idea 
for the court to include its findings in its order 
regardless of whether the lack thereof consti- 
tuted error. Because the appellate court was 
unable to resolve several issues in the case, the 
appellate court vacated the trial court’s order 
and remanded the case for the trial court to 
make explicit findings of fact and conclusions of 
law resolving those issues. Estate of Hughes v. 
Adams, — S.W.3d —, 2021 Tenn. App. LEXIS 
287 (Tenn. Ct. App. July 20, 2021). 

Although an appellate court left undisturbed 
the portion of a trial court’s order modifying a 
parenting plan as to a material change of 
circumstance, the trial court’s failure to make 
best interest of the children findings precluded 
any meaningful appellate review of that mat- 
ter. Accordingly, the appellate court vacated the 


trial court’s order and remanded the case for 
entry of an order that included the required 
findings of fact and conclusions of law. Gaby v. 
Gaby, — S.W.3d —, 2021 Tenn. App. LEXIS 336 
(Tenn. Ct. App. Aug. 23, 2021). 


4. Findings Sufficient. 

Trial court was not required to make specific 
findings on each element of civil contempt be- 
cause it made factual findings, including its 
findings that the wife admitted, under oath, 
that she was ordered to turn over personal 
property of the husband to him, but had failed 
and refused to do so and that she had kept 
listed items of his personal property. Tomes v. 
Tomes, — S.W.3d —, 2021 Tenn. App. LEXIS 
268 (Tenn. Ct. App. July 6, 2021). 


6. Findings Insufficient. 

Because the trial court in a divorce case did 
not assign classifications and values to all of 
the relevant property subject to division in the 
case, the appellate court was unable to deter- 
mine if the property distribution was equitable. 
Therefore, upon remand, the trial court was to 
enter an order containing sufficient findings 
and conclusions regarding the classification 
and valuation of all relevant property, includ- 
ing the possessory interest in the marital home, 
along with its analysis of the statutory factors 
for the property distribution. Green v. Green, — 
S.W.3d —, 2021 Tenn. App. LEXIS 150 (Tenn. 
Ct. App. Apr. 12, 2021). 

Trial court erred in interviewing the parties’ 
minor children in camera without a court re- 
porter or attorney present because the trial 
court’s order wholly failed to comply with the 
civil rule mandates where its order set out its 
ultimate conclusion, but provided no informa- 
tion to discern the trial court’s reasoning, and 
its statement of the evidence failed to include 
any of the actual evidence adduced at the 
hearing or in camera. Colvard v. Colvard, — 
S.W.3d —, 2021 Tenn. App. LEXIS 260 (Tenn. 
Ct. App. July 1, 2021). 

In an appeal from entry of a permanent 
parenting plan, the trial court’s order did not 
contain specific findings of fact and conclusions 
of law in support of its decision. While the 
court’s pronouncement from the bench con- 
tained some of the court’s reasoning, such rea- 
soning may not be considered when the oral 
ruling was not incorporated into the final order 
as required by this rule. Owens v. May, — 
S.W.3d —, 2021 Tenn. App. LEXIS 332 (Tenn. 
Ct. App. Aug. 19, 2021). 


Rule 54 


Because the principal issue regarding a trial 
court’s award of military retirement pay in a 
divorce proceeding.was a factual one and the 
record was not sufficiently adequate to facili- 
tate a de novo review, the appellate court re- 
manded the case and directed that the trial 
court make sufficient findings of fact and con- 


52.02. Amendment. 
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clusions of law with respect to variables related 
to either a formula award or hypothetical re- 
tired pay award, whichever the trial court 
chose to utilize. Grayson v. Grayson, — S.W.3d 
—, 2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


NOTES TO DECISIONS 


7. Appeal. 

Because the rule excluded motions for sum- 
mary judgment, and the trial court’s final order 
stated the legal grounds upon which it granted 
defendants’ motion for summary judgment, the 


trial court did not abuse its discretion in failing 
to grant a motion for findings that was clearly 
inapplicable. White v. Bradley Cty. Gov't, — 
S.W.3d —, 2021 Tenn. App. LEXIS 232 (Tenn. 
Ct. App. June 15, 2021). 


RULE 54 
JUDGMENTS AND COSTS 


54.02. 


Relief — Motion to Intervene. 


NOTES TO DECISIONS 


ANALYSIS 


rf Certification Improvidently Granted. 
10. Jurisdiction. 
12. Motion to Revise. 


7. Certification Improvidently Granted. 

Appellee’s motion for partial summary judg- 
ment made no distinction between attorney 
fees incurred with regard to its claim about 
unpaid assessments and the claim that was yet 
to be resolved, and thus the request for fees 
adjudicated by the trial court was not a dis- 
tinctly separate claim from the issues remain- 
ing in the case; trial court’s attempt to certify 
this as a final judgment was improper and the 
court lacked jurisdiction over the appeal. Chim- 
neyhill Condo. Ass’n v. King Chow, — S.W.3d 
—, 2021 Tenn. App. LEXIS 286 (Tenn. Ct. App. 
July 20, 2021). 


10. Jurisdiction. 

Court invoked its discretion under the rule to 
entertain the appeal notwithstanding the fact 
that the judgment was improvidently certified 
as final, as good cause existed; there was no 
need to delay resolution of this case pending a 
. final judgment and the central dispute over the 
trial court’s authority to award attorney fees 
was controlled by state supreme court prec- 


edent directly on point and both parties wanted 
the issue adjudicated regardless of the remain- 
ing issues. Chimneyhill Condo. Ass’n v. King 
Chow, — S.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 


12. Motion to Revise. 

Given the hospital’s knowledge of the law- 
suit, the short timeframe between its voluntary 
dismissal and plaintiffs subsequent motion to 
set aside, and the language of Tenn. R. Civ. P. 
54.02, the trial court erred by denying plain- 
tiffs motion to revise the interlocutory order to 
allow him to withdraw his voluntary dismissal 
as there was no valid reason to deny it. Ingram 
v. Gallagher, — S.W.3d —, 2021 Tenn. App. 
LEXIS 283 (Tenn. Ct. App. July 19, 2021). 

Trial court’s order dismissed a hospital as a 
party without prejudice but did not adjudicate 
the remaining claims against the doctor, and as 
this order was not certified as a final judgment, 
it was an interlocutory order, subject to revision 
before entry of a final judgment; plaintiffs 
motion to set aside the interlocutory order 
should have been treated as a Tenn. R. Civ. P. 
54.02 motion to revise and the trial court erred 
by treating the motion as a Tenn. R. Civ. P. 60 
motion. Ingram v. Gallagher, — S.W.3d —, 2021 
Tenn. App. LEXIS 283 (Tenn. Ct. App. July 19, 
2021). 
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54.04. Costs. 


Rule 56 


NOTES TO DECISIONS 


ANALYSIS 


1. Construction. 
7. Discretionary Costs. 


1. Construction. 

Broad language of pre-2014 Tenn. Sup. Ct. R. 
9,§ 24.3, not Tenn. R. Civ. P. 54.04, governs the 
allowable costs in disciplinary proceedings. In 
re Justice, — $.W.3d —, 2021 Tenn. LEXIS 250 
(Tenn. Aug. 16, 2021). 


7. Discretionary Costs. 

During trial court proceedings, appellant es- 
sentially acquiesced to the award of discretion- 
ary costs as proper under the statute, and 
nothing in the record indicated that he objected 
to the specific costs requested by appellee in the 
trial court; thus, appellant waived any objec- 
tion to the trial court’s decision to award appel- 
lee discretionary costs. Chimneyhill Condo. 
Ass’n v. King Chow, — S.W.3d —, 2021 Tenn. — 
App. LEXIS 286 (Tenn. Ct. App. July 20, 2021). 


RULE 56 
SUMMARY JUDGMENT 
56.03. Specifying Material Facts. 


NOTES TO DECISIONS 


1. Compliance. 

Appellate court could not adequately perform 
its duty to make a proper de novo review of the 
record and determine whether the require- 
ments of summary judgment were met because 
the court could not ascertain from a bonds- 
man’s statement of undisputed facts what the 


undisputed material facts were and whether 
the facts were disputed. Accordingly, the rever- 
sal of the trial court’s grant of summary judg- 
ment in favor of the bondsman and remanded 
the cause for further proceedings was appropri- 
ate. Nunley v. Farrar, — S.W.3d —, 2021 Tenn. 
App. LEXIS 184 (Tenn. Ct. App. May 6, 2021). 


56.04. Motion and Proceedings Thereon. 


Workers’ Compensation Appeals Board 
Decisions. An employee alleged various inju- 
ries caused by a fall at work. After some discov- 
ery was conducted, the employer filed a motion 
for summary judgment, alleging the employee’s 
evidence was insufficient as a matter of law to 
establish a compensable injury. After request- 
ing and receiving additional time to respond to 
the motion, the employee’s counsel filed a mo- 
tion to withdraw. The trial court scheduled a 
hearing on both motions, requiring the employ- 
ee’s counsel to present his client’s argument in 
response to the motion for summary judgment 
prior to its entertaining the motion to with- 
draw. During his argument, the employee’s 
counsel acknowledged he had no expert medical 
evidence to submit in opposition to the employ- 
er’s motion for summary judgment. Following 
the hearing, the trial court granted the motion 
to withdraw but denied the motion for sum- 
mary judgment. The employer has appealed. 
Upon careful consideration of the record, the 
trial court’s order denying the motion for sum- 
mary judgment was reversed and the case was 
remanded for entry of an order granting the 
motion. King v. Kasai North America, Inc., 2019 
TN Wrk Comp App Bd LEXIS 16. 

An employee, a mechanic, alleged suffering 


work-related injuries to his back while replac- 
ing a belt on a conveyor. The claim was ac- 
cepted as compensable, and the employer pro- 
vided workers’ compensation benefits. The 
parties settled the case prior to the expiration 
of the original compensation period, leaving 


-open the employee’s right to seek increased or 


extraordinary benefits. At the end of his initial 
benefit period, the employee filed a petition 
seeking increased and/or extraordinary ben- 
efits. The employer filed a motion for summary 
judgment alleging the employee was unable to 
show by clear and convincing evidence that 
limiting his benefits to the original award 
would be inequitable. The trial court denied the 
motion, concluding the employer did not negate 
an essential element of the employee’s claim or 
show that the evidence was insufficient to prove 
an essential element of his claim. The trial 
court correctly denied the motion. The parties 
disputed the extent of the employee’s voca- 
tional disability and presented competing theo- 
ries on how the trial court should resolve the 
issue. The trial court was thus faced with 
different means of analyzing the issue of the 
employee’s vocational disability, an issue that 
is, ultimately, a determination of fact, As the 
trial court observed, an employee’s failure to 


Rule 56 


make any effort to return to work is but one 
factor to consider when determining whether 
Employee is entitled to extraordinary benefits. 
Warren v. The Pictsweet Co., 2019 TN Wrk 
Comp App Bd LEXIS 60. 

Following a work-related back injury, an em- 
ployee alleged she suffered several falls at work 
caused by back spasms, one of which was re- 
ported to have occurred on June 8, 2016, result- 
ing in injuries to her right foot and ankle. She 
filed a petition for benefits on March 7, 2018. 
After the employer filed a motion for summary 
judgment, asserting the expiration of the stat- 
ute of limitations, the employee failed to re- 
spond in writing, but argued at a subsequent 
hearing that she "disputed everything." The 
trial court properly granted the employer’s mo- 
tion for summary judgment. The employer met 
its burden of production with respect to its 
motion for summary judgment by asserting, 
without contradiction, that the employee’s pe- 
tition for benefits was filed more than one year 
after the alleged injury and that the employer 
made no voluntary payment of benefits that 
would extend the time for filing a petition. The 
burden then shifted to the employee to demon- 
strate the existence of a genuine issue of mate- 
rial fact regarding the timeliness of her peti- 
tion. She failed to do so. Bush v. Stones River 
Center/RHA Health Services, 2019 TN Wrk 
Comp App Bd LEXIS 68. 

An employee, a truck driver, alleged suffering 
work-related injuries to his wrists while work- 
ing for the employer, a trucking company. The 
employee admitted giving notice of his alleged 
November 2016 work injuries in April 2017 
and, further, admitted attending an unauthor- 
ized medical evaluation for his wrists in Febru- 
ary 2017. His petition for benefits was filed in 
October 2018, which the employer claimed was 
more than one year after its last voluntary 
payment of benefits. The trial court properly 
granted the employer’s motion for summary 
judgment and dismissed the case as untimely. 
Judy v. Covenant Transport, Inc., 2019 TN Wrk 
Comp App Bd LEXIS 74. 

An employee’s surviving spouse filed a peti- 
tion for death benefits following the employee’s 
death, which was caused by diseases she al- 
leged were the result of his employment. The 
employer denied the claim, asserting the stat- 
ute of limitations had expired, thus extinguish- 
ing the surviving spouse’s claim for benefits. 
The trial court found there were disputed is- 
sues of material fact with respect to when the 
employee became incapacitated from working 
and denied the motion for summary judgment. 
On appeal, the employer maintained that the 
employee’s statute of limitations for seeking 
benefits began to run when he knew or should 
have known he had a compensable claim, which 
it asserted was the date he received benefits 
from the federal government. Because more 
than one year passed between the receipt of 
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those benefits and the filing of the petition for 
death benefits, the employer contended the 
employee’s surviving spouse was barred from 
receiving benefits. In order to accept the em- 
ployer’s position and reverse the trial court’s 
decision and dismiss the case, the Board would 
have to conclude that the assignment of a 
medical impairment rating or the receipt of 
compensation for an impairment rating is con- 
clusive proof that an injured or ill worker has 
been incapacitated from working. It declined to 
adopt such a bright-line rule. While an injured 
worker’s anatomical impairment rating is a 
relevant factor to consider, the impairment 
rating alone does not establish that an em- 
ployee is incapacitated from working. Further- 
more, questions involving the commencement 
of the running of the statute of limitations in 
workers’ compensation cases most often are 
factual in nature, and thus summary judgment 
should be entered cautiously. The decision of 
the trial court was affirmed. Morgan v. Lock- 
heed Martin Corporation, 2019 TN Wrk Comp 
App Bd LEXIS 76 

An employee alleged she injured her low back 
and/or aggravated a pre-existing arthritic con- 
dition in her right hip as a result of a work- 
related accident. Following a course of autho- 
rized treatment with two physicians, the 
employee asserted she was entitled to addi- 
tional medical treatment. In response to the 
employer’s motion for summary judgment, 
which was supported by the opinions of three 
physicians, the employee submitted the sworn 
declaration of a physician’s assistant. The trial 
court properly granted the employer’s motion 
for summary judgment and dismissed the em- 
ployee’s claim. The employer presented suffi- 
cient evidence that the employee’s medical con- 
ditions and current need for treatment did not 
arise primarily from the work accident. As a 
result, the burden shifted to the employee to 
come forward with sufficient evidence showing 
a genuine issue of material fact as to the cause 
of her medical conditions and need for addi- 
tional treatment. However, the sworn declara- 
tion of a physician’s assistant, without more, 
cannot create a genuine issue of material fact 
as to the issue of causation. A physician’s assis- 
tant, like a nurse practitioner, is not qualified 
to offer an expert opinion on medical causation. 
Moreover, the physician assistant couched her 
opinions in terms such as "may be reasonably 
referable" and "may be related." Such opinions, 
even if admissible, do not meet the standards to 
satisfy causation. Thus, the employee did not 
come forward with sufficient evidence at the 
summary judgment stage to show a genuine 
issue of material fact as to the issue of medical 
causation. Adiole v. Logan Senior Care, LLC, 
2019 TN Wrk Comp App Bd LEXIS 78. 

An employee alleged injuries as a result of 
receiving an electrical shock in the course of her 
employment. After receiving treatment from an 
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unauthorized dentist as well as from autho- 
rized medical care providers, the employee filed 
a petition alleging entitlement to additional 
benefits. She subsequently requested a hearing 
in which she sought to compel the employer to 
provide benefits for dental injuries she alleged 
she suffered as a result of the workplace inci- 
dent. Following the hearing, the trial court 
denied benefits for the employee’s alleged den- 
tal injuries but awarded other medical benefits. 
Thereafter, the employer filed a motion for 
summary judgment supported by statements of 
allegedly. undisputed facts. In response, the 
employee submitted numerous documents, in- 
cluding a letter from a dentist stating that the 
dental work she needed “could very well be due 
to the electrical shock." The trial court granted 
the employer’s motion for summary judgment 
in part and dismissed the employee’s claims for 


injuries to her mouth, eyes, and hearing. The’ 


trial court denied the employer’s motion as it 
related to the employee’s claim of dental inju- 
ries. The employer has appealed. The trial 
court’s grant of summary judgment dismissing 
the employee’s alleged non-dental injuries was 
affirmed, but the trial court’s denial of sum- 
mary judgment as to the employee’s alleged 
dental injuries was reversed. A dentist’s opin- 
ion that the work that needed to be performed 
to save the employee’s teeth "could very well 
be" the result of the electric shock was insuffi- 
cient as a matter of law to support an award of 
benefits for the employee’s alleged dental inju- 
ries. Armstrong v. Chattanooga Billiard Club, 
2020 TN Wrk Comp App Bd LEXIS 40. 

An employee filed a petition for benefits al- 
leging she was diagnosed with chronic obstruc- 
tive pulmonary disease ("COPD") while work- 
ing for the employer. Following an expedited 
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Rule 56 


hearing, the trial court denied the employee’s 
request for benefits. The employer subse- 
quently filed a motion for summary judgment. 
Concluding the employer affirmatively negated 
an essential element of the employee’s claim 
based upon the doctrines of accord and satisfac- 
tion and res judicata, the trial court granted 
summary judgment and dismissed the employ- 
ee’s claim. The employee has appealed, but 
failed to identify any issues or make any mean- 
ingful argument on appeal. The board affirmed 
the trial court’s grant of summary judgment in 
favor of the employer and certifed as final its 
order dismissing the employee’s claim. Hardy v. 
Hershey Co., 2020 TN Wrk Comp App Bd 
LEXIS 43. 

An employee alleged suffering an electrical 
shock while working at the employer’s veg- 
etable packaging facility. The employer initially 
provided workers’ compensation benefits but 
denied the claim when the authorized physi- 
cian opined that the employee’s ongoing com- 
plaints were causally related to his uncon- 
trolled diabetes rather than the alleged work 
injury. Following an expedited hearing on the 
record, the trial court determined the employee 
had not presented sufficient evidence to estab- 
lish he would likely prevail at trial and denied 
the employee’s requested benefits. The em- 
ployer subsequently filed a motion for summary 
judgment, which the trial court granted, find- 
ing that the undisputed facts established that 
the employee’s injury was not causally related 
to his employment. The employee appealed but 
failed to identify any issues on appeal, failed to 
provide any argument to support his position, 
and failed to explain how the trial court erred. 
The trial court’s decision was affirmed. Coble v. 
Pictsweet Co., 2020 TN Wrk Comp App Bd 
LEXIS 21. 


NOTES TO DECISIONS 


2. Statement of Legal Grounds. 

Trial court on remand never gave the parties 
any reasons for its decision to grant summary 
judgment from which the court’s reasoning was 
to be gleaned as the court made no additions, 
omissions, or alterations to the order proposed 
by counsel for one of the parties. Consequently, 
the trial court’s order again had to be vacated 


56.06. Form of Affidavits 
Required. 


for the entry of a proper order granting or 
denying summary judgment that (1) explained 
the reasoning for the decision; and (2) was a 
product of the trial court’s independent judg- 
ment. Regions Commer. Equip. Fin. LLC v. 
Richards Aviation Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 183 (Tenn. Ct. App. May 6, 
2021). 


Further Testimony — Defense 


NOTES TO DECISIONS 


2. Compliance. 

Summary judgment was not appropriate be- 
cause although a motor vehicle accident victim 
did not file any opposing affidavits in response 
to a city’s motion for summary judgment, the 
motorist, in responding to the city’s motion for 


summary judgment, cited to a work order for | 
the replacement of a culvert, which was con- 
tained in the record, to dispute the city’s con- 
tention that the city lacked actual or construc- 
tive notice of a threat to the structural integrity 
of the road above the culvert. Carrick v. City of 


Rule 58 


Shelbyville, — S.W.3d —, 2021 Tenn. App. 
LEXIS 309 (Tenn. Ct. App. Aug. 5, 2021). 
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RULE 58 
ENTRY OF JUDGMENT 


NOTES TO DECISIONS 


9. Final Judgment. 

Doctrine of res judicata did not bar a bank’s 
lawsuit against a borrower because the invol- 
untary dismissal of the bank’s first lawsuit for 
failure to prosecute did not operate as an adju- 
dication on the merits since the trial court 
specified in an order denying the bank’s motion 


to reconsider that the involuntary dismissal of 
the first lawsuit did not operate as an adjudi- 
cation on the merits; the bank’s substantive 
rights in light of that order included the ability 
to refile its lawsuit. Regions Bank v. Prager, — 
S.W.3d —, 2021 Tenn. LEXIS 177 (Tenn. July 8, 
2021). 


RULE 59 
NEW TRIALS AND ALTERATION OR AMENDMENT OF JUDGMENTS 
59.04. Motion to Alter or Amend a Judgment. 


NOTES TO DECISIONS 


ANALYSIS 


4. Appeal. 
6. Applicability. 


4, Appeal. 

When an argument appeared to have been 
raised for the first time as a motion to alter or 
amend, the appellate court declined to consider 
the argument because such a motion was not to 
be used to raise or present new, previously 
untried or unasserted theories. or legal argu- 
ments. Regions Commer. Equip. Fin. LLC v. 
Richards Aviation Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 183 (Tenn. Ct. App. May 6, 
2021). 


6. Applicability. 

Trial court maintained subject matter juris- 
diction to facilitate the enforcement of its prior 
orders awarding to a wife in a divorce decree 
one-half of the husband’s military retirement 
pay that had accumulated during the term of 
the marriage because the court corrected the 
language of its order to comply with United 
States Defense Finance and Accounting Service 
requirements and did not intend to amend its 
prior orders. Grayson v. Grayson, — S.W.3d —, 
2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


59.07 Motion for New Trial — Grounds. 


NOTES TO DECISIONS 


3. Motion for New Trial. 

Trial court erred by granting the elephant 
sanctuary’s motion for new trial under Tenn. R. 
Civ. P. 59.07 after a jury determined that the 
elephant purchaser owned the elephant at is- 
sue on the ground that the purchaser’s attorney 
made a prejudicial statement during closing 
arguments because the sanctuary waived the 


error by requesting that a curative instruction 
be given and declining the trial court’s invita- 
tion to seek a mistrial. Buckley v. Elephant 
Sanctuary in Tenn., Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 234 (Tenn. Ct. App. June 16, 
2021), 
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Rule 65 


RULE 60 
RELIEF FROM JUDGMENTS OR ORDERS 


60.01. Clerical Mistakes. 


NOTES TO DECISIONS 


1. Applicability. 

Trial court maintained subject matter juris- 
diction to facilitate the enforcement of its prior 
orders awarding to a wife in a divorce decree 
one-half of the husband’s military retirement 
pay that had accumulated during the term of 
the marriage because the court corrected the 


language of its order to comply with United 
States Defense Finance and Accounting Service 
requirements and did not intend to amend its - 
prior orders. Grayson v. Grayson, — S.W.3d —, 
2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


RULE 65 
INJUNCTIONS 


65.04. Temporary Injunction. 


NOTES TO DECISIONS 


1. Application. 

Trial court erred in declining to grant injunc- 
tive relief to plaintiff regarding its claims that 
defendant had been competing with plaintiff 
and soliciting its affiliated sellers to do the 
same in violation of the parties’ written agree- 
ments because defendant granted to plaintiff 
the exclusive right to market and sell the 
medical devices globally, and agreed to refrain 
from selling the medical devices over the inter- 
net or to any other potential reseller that de- 


fendant had reason to believe intended to mar- 
ket and sell the medical devices via direct 
selling or online marketing; plaintiff presented 
proof that defendant was violating those con- 
tractual provisions; and plaintiff showed. a 
threat of irreparable injury warranting injunc- 
tive relief. Nulife Ventures, LLC v. Avacen, Inc., 
— §.W.3d —, 2021 Tenn. App. LEXIS 154 
(Tenn. Ct. App. Apr. 15, 2021). 
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RULES OF CRIMINAL PROCEDURE 


II. PRELIMINARY PROCEEDINGS. 


Rule 3. The Affidavit of Complaint. 


NOTES TO DECISIONS 


1. Affidavit of Complaint. 

Trial court properly found that the search 
warrant did not contain any misleading infor- 
mation because the detective’s references in the 
affidavit to information gleaned by “officers,” 
“they,” and “her sister” created a reasonable 


inference that the information was not ob- 
tained by the detective directly and a witness 
was listed on the warrant. State v. Edwards, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. June 22, 2021). 


Ill. INDICTMENT AND INFORMATION. 


Rule 6. The Grand Jury. 


NOTES TO DECISIONS 


12. Secrecy. 

Trial court did not err in denying petitioner’s 
motion to inspect records of grand jury proceed- 
ings; because no record was kept of grand jury 
deliberations, it was unclear what materials 
petitioner believed would reveal the intention 
of grand jury to charge him, and as circum- 
stances permitting disclosure of secret grand 


jury records were not present, even if they 
existed, petitioner was not entitled to them. 
Counsel did not perform deficiently by failing to 
seek them and petitioner was not entitled to 
post-conviction relief. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. July 9, 2021). 


Rule 7. Indictments, Presentments, and Informations. 


NOTES TO DECISIONS 


ANALYSIS 


is Amendment. 
oy, Bill of Particulars. 


1. Amendment. 

Court properly allowed amendment of the 
indictment because defendant was not charged 
with an additional or different offense; defen- 
dant could have filed a motion for a bill of 
particulars and chose not to do so, and the 
change to the dates of the indictment did not 
affect defendant’s ability to defend against the 
charges. State v. Bristol, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Apr. 29, 2021). 


3. Bill of Particulars. 

Defendant failed to show that her counsel 
was ineffective for failing to ask for a bill of 
particulars because the presentment charged 
defendant with a single count of making a false 
report on August 13, 2015 and no evidence 
suggested that the defense was hampered by a 
bill of particulars. State v. Frye, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 17, 2021). 


Rule 8 
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Rule 8. Joinder of Offenses and Defendants. 


NOTES TO DECISIONS 


19. Joinder of Offenses. 

Defense counsel was not ineffective for fail- 
ing to file a motion to sever the child neglect, 
aggravated child abuse, and felony murder 
counts against defendant for separate trials 
because the cases were mandatorily joined as 
the incidents were part of a single continuing 
episode of multiple abuse of the infant victim 
over the course of days. Demeza v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Oct. 30, 2020). 


Trial court did not err in concluding that all 
of first defendant’s charges were part of the 
same criminal episode and subject to manda- 
tory joinder because the offenses occurred in 
close sequence and in closely situated placed. 
State v. Rivas, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 170 (Tenn. Crim. App. Apr. 27, 
2021). 


IV. ARRAIGNMENT AND PRETRIAL. 


Rule 12. Pleadings and Motions Before Trial; Defenses and 


Objections. 


NOTES TO DECISIONS 


9. Constitutional Claims. 

Defendant’s constitutional challenge. to the 
statute was not waived by the lack of a pretrial 
motion and plenary review was appropriate. 


State v. Broyles, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 234 (Tenn. Crim. App. May 27, 
2021). 


Rule 14. Severance of Offenses and Defendants. 


NOTES TO DECISIONS 


ANALYSIS 
5. Severance Necessary. 
6. Severance Unnecessary. 
10. Review of Denial to Sever. 


15. Waiver. 


5. Severance Necessary. 

Counsel was not ineffective for failing to 
challenge severance of the trial because sever- 
ance was based on petitioner’s misconduct, 
which would have affected the credibility of the 
co-defendant’s testimony in a joint trial, but 
would have been inadmissible against the co- 
defendant in a separate trial. Bohanna v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Apr. 27, 2021). 


6. Severance Unnecessary. 
Denial of the motion to sever was proper 
because, even if the two sets of offenses were 


not subject to mandatory joinder, first defen- © 


dant’s offenses could be tried together based on 
permissive joinder, as they were part of a 
larger, continuing plan or conspiracy. State v. 
Rivas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 170 (Tenn. Crim. App. Apr. 27, 2021). 
Although defendant moved to sever from 


co-defendant numerous times throughout the 
trial after co-defendant’s statement was intro- 
duced against defendant during trial and de- 
fendant was not afforded the opportunity to 
confront or cross-examine co-defendant, defen- 
dant was not entitled to relief as the State of 
Tennessee introduced a redacted version of co- 
defendant’s statement and defendant could not 
establish that defendant was prejudiced to the 
point that the trial court’s discretion ended and 
the granting of severance became a judicial 
duty. State v. Terry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 373 (Tenn. Crim. App. Aug. 
9, 2021). 


10. Review of Denial to Sever. 

Trial court did not abuse its discretion by 
failing to sever the theft offenses for trial under 
Tenn. R. Crim. P. 14 because it found that the 
offenses were part of a common scheme or plan, 
as the thefts of the HVAC units were closely 
connected in time, defendant’s identity was a 
central issue to the case, and evidence of how 
officers discovered each set of offenses would 
have been admissible at the trial of the other. 
State v. Lynch, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 326 (Tenn. Crim. App. July 20, 
2021). 
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15. Waiver. 

Although defendant moved to sever from 
co-defendant numerous times throughout the 
trial after co-defendant’s statement was intro- 
duced against defendant during trial and de- 
fendant was not afforded the opportunity to 
confront or cross-examine co-defendant, defen- 


Rule 24 


dant failed to request severance before trial. As 
a result, defendant’s many requests were un- 
timely and were deemed waived on appeal. 
State v. Terry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 373 (Tenn. Crim. App. Aug. 9, 
2021). 


V. VENUE. 


Rule 18. Venue. 


NOTES TO DECISIONS 


6. Venue Proper. 

Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 
jury selection process to ensure that defendant 
received a fair trial, and defendant failed to 
establish that any members of the jury were 


Rule 21. Change Of Venue. 


biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 
conclusion of jury selection, and he not point to 
any specific instances of prejudice. State v. 
Enix, — §$.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


NOTES TO DECISIONS 


2. Evidence Insufficient for Change of 
Venue. 
Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 


jury selection process to ensure that defendant | 


received a fair trial, and defendant failed to 
establish that any members of the jury were 


biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 
conclusion of jury selection, and he not point to 
any specific instances of prejudice. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


VI. TRIAL. 


Rule 23. Trial by Jury. 


NOTES TO DECISIONS 


3. Relinquishment of Right. - 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to preserve peti- 
tioner’s right to a trial by jury because the trial 
court’s minutes from the date of the trial re- 
flected that a waiver was entered before the 


Rule 24. Trial Jurors. 


Attorney General Opinions. The Tennes- 
see Rules of Criminal Procedure require that 
alternate jurors be discharged when the jury 
retires to consider its verdict. However, the 
Federal Rules of Criminal Procedure allows a 
court to retain alternate jurors to substitute for 
regular jurors after deliberations have begun. A 
Tennessee criminal court judge does not. have 


trial, and counsel testified that the decision to 
have a bench trial was made by petitioner. 
Bumpas v. State, — S.W3d —, 2021 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. July 
27,2021). 


inherent authority, in a non-bifurcated trial, to 
follow the Federal Rules of Criminal Procedure 
for the purposes of retaining alternate jurors 
after deliberations have started. Pursuant to 
Tenn. R. Crim. P. 24(f)(2), alternate jurors in a 
non-bifurcated trial must be dismissed once the 
jury retires to deliberate. Additionally, replac- 
ing a juror with an alternate juror after delib- 


Rule 30 


erations have begun may be structural consti- 
tutional error. OAG 21-08, 2021 Tenn. AG 
LEXIS 5 (5/18/2021). 


Rule 30. Instructions. 
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NOTES TO DECISIONS 


ANALYSIS 


4. Form of Charge. 
8. Waiver. 


4. Form of Charge. 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
object when, during the trial court’s prelimi- 
nary instructions, the court provided the jurors 
with a document, which was a verbatim recita- 
tion of each of the counts of the indictment, 
because the document was not prohibited. Fur- 


thermore, counsel determined that the docu- 
ment benefited the defense. Perry v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 416 
(Tenn. Crim. App. Sept. 8, 2021). 


8. Waiver. 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record on appeal. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


VII. JUDGMENT. 


Rule 32. Sentence and Judgment. 


NOTES TO DECISIONS 


ANALYSIS 


5. Withdrawal of Guilty Plea. 
12. Judgment of Conviction. 


5. Withdrawal of Guilty Plea. 

Trial court did not abuse its discretion by 
denying defendant’s motion to withdraw his 
guilty pleas because defendant was familiar 
with the court system, he was aware of his own 
criminal record, and trial counsel informed him 
of the nature of the charges against him as well 
as the potential sentences that could be im- 
posed upon conviction; defendant knew exactly 
what he was doing when he pleaded guilty; and 
the evidence presented at the motion hearing, 


far from indicating that defendant should be 
permitted to withdraw his pleas to prevent a 
manifest injustice, established that defendant 
moved to withdraw his pleas as part of a 
scheme concocted by defendant. State v. Gras- 
sia, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
143 (Tenn. Crim. App. Apr. 13, 2021). 


12. Judgment of Conviction. 

Because the record did not contain judgment 
forms for indictment on certain counts, the 
court of criminal appeals remanded the case to 
the trial court for the entry of judgment forms 
reflecting that those counts were dismissed. 
State v. Jordan, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 408 (Tenn. Crim. App. Sept. 2, 
2021). 


Rule 36.1. Correction of Illegal Sentence. 


NOTES TO DECISIONS 


ANALYSIS 
Be Motion Denied. 
5. Appellate Jurisdiction. 


3. Motion Denied. 
Trial court properly denied defendant’s re- 


quest to withdraw his guilty plea; while the 100 © 


percent service rate for the entire 10-year sen- 
tence in count three was illegal because defen- 
dant’s prior Louisiana armed robbery convic- 


tions did not qualify as a dangerous felony, the 
trial court appropriately found that the illegal 
aspect of the sentence was not a material com- 
ponent of the plea. The proper remedy was to 
amend defendant’s sentence. State v. Smith, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 141 
(Tenn. Crim. App. Apr. 12, 2021). 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s sentence was not illegal because his 
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bargained for sentence of twenty-five years for 
rape of a child was the minimum sentence 
possible and specifically authorized by the ap- 
plicable statutory scheme. State v. Curry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. May 7, 2021). 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s claims regarding the alleged lack of 
notice of lifetime community supervision, the 
voluntariness of his plea, Brady violations by 
the State, and ineffectiveness of trial counsel 
were not actionable in a motion under the rule. 
State v. Curry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 206 (Tenn. Crim. App. May 7, 
2021). 


5. Appellate Jurisdiction. 
In a theft action, defendant’s notice of appeal 
was not timely because he had to file the notice 


Rule 42 


of appeal within thirty days from the trial 
court’s order dismissing his motion to correct 
clerical error, which he did not do. State v. 
Murray, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 235 (Tenn. Crim. App. May 27, 2021). 
Because Moody v. State was decided prior to 
the adoption of the rule; was based on the 
statutory requirements of the writ of certiorari, 
and was based on the statutory availability of 
the writ of habeas corpus, it cannot conceivably 
stand for the proposition that the rule provides 
the only mechanism to challenge the imposition 
of an illegal sentence; court rejected the propo- 
sition that review was foreclosed because the 
State did not file a motion under the rule. State 
v. Person, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. June 23, 2021). 


VIII. APPEAL. 


Rule 37. Appeal. 


NOTES TO DECISIONS 


12. Preservation for Review. 

Appellate court lacked jurisdiction to con- 
sider defendants’ suppression issue because no 
appeal of right lied for defendants as (1) defen- 
dants did not reserve the right to appeal a 
certified question of law dispositive of the case; 
(2) defendants waived any issues concerning 
the denial of defendant’s suppression motions 


when defendants entered guilty pleas; and (3) 
defendants never sought review of the trial 
court’s determination regarding the manner of 
service of defendants’ sentences, which was 
extremely well supported by the record and the 
trial court’s detailed findings. State v. Schoen- 
thal, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. July 16, 2021). 


IX. SUPPLEMENTAL AND SPECIAL PROCEEDINGS. 


Rule 42. Criminal Contempt. 


NOTES TO DECISIONS 


8. Notice. 

Circuit court properly found a_ property 
owner guilty of 18 counts of criminal contempt 
and consecutively sentenced him to 180 days in 
jail with all but four days suspended because 
the evidence was sufficient to support the cir- 
cuit court’s findings since the owner knew he 


was prohibited him from operating the prop- 
erty as a short-term rental property, he had 
sufficient notice, and the other issues raised by 
the owner were either waived or unavailing. 
Nashville v. Jones, — S.W.3d —, 2021 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Apr. 23, 2021). 


Rule 43 
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X. GENERAL PROVISIONS. 


Rule 43. Presence of the Defendant. 


NOTES TO DECISIONS 


1. Waiver of Right to be Present. 

Trial court warned petitioner numerous 
times that his continued disruptive behavior 
would result in his waiving the right to be 
present at trial and counsel did not object to his 
exclusion for tactical reasons; trial court implic- 
itly denied a mistrial upon ensuring that coun- 
sel was willing to proceed and petitioner had 


not shown that trial court would have granted a 
mistrial had counsel sought one as soon as 
petitioner was removed. Ineffective assistance 
was not shown and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 


Rule 44. Right to and Assignment of Counsel. 


NOTES TO DECISIONS 


3. Waiver of Counsel. 

Trial court did not err by permitting defen- 
dant to pro se even though he did not execute a 
written waiver because the record supported 
the trial court’s finding that defendant know- 
ingly, voluntarily, and intelligently waived his 
right to counsel, as he evinced a desire to 


represent himself from the outset by filing 
numerous pro se pleadings and the trial court 
thoroughly questioned defendant about his de- 
sire to represent himself and cautioned him 
about choosing self-representation. State v. Mc- 
Clain, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 399 (Tenn. Crim. App. Aug. 26, 2021). 


Rule 49. Serving and Filing Papers. 


NOTES TO DECISIONS 


2. Time-Barred Claims. 

Petition for appeal from the denial of defen- 
dant’s petition for post-conviction relief was 
timely filed because the appellate court’s direct 
appeal opinion was filed on November 29, 2017 
and defendant averred in defendant’s pro se 
petition that defendant gave the petition to the 


proper authority at defendant’s place of incar- 
ceration on November 28, 2018. Robinson v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. Aug. 18, 2021). 
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Rule 2. Suspension of Rules. 


NOTES TO DECISIONS 


7. Good Cause. 

Good cause to suspend the finality require- 
ment was not found when the trial court 
awarded attorney’s fees as punishment for con- 
tempt but had not yet awarded the amount of 
those attorney’ fees because the fact that a 
trial date had been set in the case was insuffi- 
cient to demonstrate good cause for suspending 
the requirement of finality. The appellate court, 
therefore, declined to consider the appeal ab- 
sent a final judgment. Sullivan Cty. v. Purdue 
Pharma, L.P., — S.W.3d —, 2021 Tenn. App. 
LEXIS 280 (Tenn. Ct. App. July 15, 2021). 


Court invoked its discretion under the rule to 
entertain the appeal notwithstanding the fact 
that the judgment was improvidently certified 
as final, as good cause existed; there was no 
need to delay resolution of this case pending a 
final judgment and the central dispute over the 
trial court’s authority to award attorney fees 
was controlled by state supreme court prec- 
edent directly on point and both parties wanted 
the issue adjudicated regardless of the remain- 
ing issues. Chimneyhill Condo. Ass’n v. King 
Chow, — S.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 


B. APPEAL AS OF RIGHT 


Rule 3. Appeal as of Right: Availability; Method of Initiation. — (a) 
Availability of Appeal as of Right in Civil Actions. — In civil actions every 
final judgment entered by a trial court from which an appeal lies to the 
Supreme Court or Court of Appeals is appealable as of right. Except as 
otherwise permitted in Rule 9 and in Rule 54.02 Tennessee Rules of Civil 
Procedure, if multiple parties or multiple claims for relief are involved in an 
action, any order that adjudicates fewer than all the claims or the rights and 
liabilities of fewer than all the parties is not enforceable or appealable and is 
subject to revision at any time before entry of a final judgment adjudicating all 
the claims, rights, and liabilities of all parties. 
(b) Availability of Appeal as of Right by Defendant in Criminal Actions. — 
In criminal actions an appeal as of right by a defendant lies from any judgment 
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of conviction entered by a trial court from which an appeal lies to the Supreme 
Court or Court of Criminal Appeals: (1) on a plea of not guilty; and (2) on a plea 
of guilty or nolo contendere, if the defendant entered into a plea agreement but 
explicitly reserved the right to appeal a certified question of law dispositive of 
the case pursuant to and in compliance with the requirements of Rule 
37(b)(2)(A) or (D) of the Tennessee Rules of Criminal Procedure, or if the 
defendant seeks review of the sentence and there was no plea agreement 
concerning the sentence, or if the issues presented for review were not waived 
as a matter of law by the plea of guilty or nolo contendere and if such issues are 
apparent from the record of the proceedings already had. The defendant may 
also appeal as of right from an order denying or revoking probation; an order 
denying a motion for reduction of sentence pursuant to Rule 35(d), Tennessee 
Rules of Criminal Procedure; an order or judgment entered pursuant to Rule 
36 or Rule 36.1, Tennessee Rules of Criminal Procedure; from a final judgment 
in a criminal contempt, habeas corpus, extradition, or post-conviction proceed- 
ing; from a final order on a request for expunction; and from the denial of a 
motion to withdraw a guilty plea under Rule 32(f), Tennessee Rules of Criminal 
Procedure. 

(c) Availability of Appeal as of Right by the State in Criminal Actions. — In 
criminal actions an appeal as of right by the state les only from an order or 
judgment entered by a trial court from which an appeal lies to the Supreme 
Court or Court of Criminal Appeals: (1) the substantive effect of which results 
in dismissing an indictment, information, or complaint; (2) setting aside a 
verdict of guilty and entering a judgment of acquittal; (3) arresting judgment; 
(4) granting or refusing to revoke probation; or (5) remanding a child to the 
juvenile court. The state may also appeal as of right from a final judgment in 
a habeas corpus, extradition, or post-conviction proceeding; from the modifi- 
cation of a sentence pursuant to Rule 35(d), Tennessee Rules of Criminal 
Procedure; from an order or judgment entered pursuant to Rule 36 or Rule 
36.1, Tennessee Rules of Criminal Procedure; and from a final order on a 
request for expunction. 

(d) Definition; One Method of Appeal as of Right. — An appeal as of right is 
an appeal that does not require permission of the trial or appellate court as a 
prerequisite to taking an appeal. There shall be one method of appeal as of 
right to be known as an “appeal as of right.” Writs of error, appeals in the 
nature of a writ of error, and simple appeals are abolished. 

(e) Initiation of Appeal as of Right. — An appeal as of right to the Supreme 
Court, Court of Appeals, or Court of Criminal Appeals shall be taken by timely 
filing a notice of appeal with the clerk of the appellate court as provided in Rule 
4 and by service of the notice of appeal as provided in Rule 5. An appeal as of 
right may be taken without moving in arrest of judgment, praying for an 
appeal, entry of an order permitting an appeal or compliance with any other 
similar procedure. Provided, however, that in all cases tried by a jury, no issue 
presented for review shall be predicated upon error in the admission or 
exclusion of evidence, jury instructions granted or refused, misconduct of 
jurors, parties or counsel, or other action committed or occurring during the 
trial of the case, or other ground upon which a new trial is sought, unless the 
same was specifically stated in a motion for a new trial; otherwise such issues 
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will be treated as waived. Failure of an appellant to take any step other than 
the timely filing of a notice of appeal does not affect the validity of the appeal 
but is ground only for such action as the appellate court deems appropriate, 
which may include dismissal of the appeal. 

(f) Content of the Notice of Appeal. — The notice of appeal shall specify the 
party or parties taking the appeal by naming each one in the caption or body 
of the notice (but an attorney representing more than one party may describe 
those parties with such terms as “all plaintiffs,” “the defendants,” “the 
plaintiffs A, B, et al.,” or “all defendants except X”), shall designate the 
judgment from which relief is sought, and shall name the court to which the 
appeal is taken. The notice of appeal should include a list of the parties upon 
whom service of notice of docketing of the appeal is required by Rule 5 of these 
rules. An appeal shall not be dismissed for informality of form or title of notice 
of appeal. 

(g) Definition of Judgment. — The term “judgment” as used in these rules 
includes a decree. . 

(h) Cross Appeals and Separate Appeals Not Required in Civil Cases. — 
Consistent with Rule 13(a), cross appeals and separate appeals are not 
required. Consequently, upon the filing of a single notice of appeal in a civil 
case, issues may be brought up for review and relief pursuant to these rules by 
any party. | 

(i) For purposes of this rule, the terms “party” and “parties” shall include 
any person filing a motion to intervene pursuant to Tenn. R. Civ. P. 24. [As 
amended effective July 1, 1980; as amended effective May 7, 1981; by order 
effective July 1, 1996; by order effective July 1, 1998; by order filed January 31, 
2002, effective July 1, 2002; by order entered December 10, 2008, effective July 
1, 2004; by order entered January 6, 2005, effective July 1, 2005; by order filed 
January 13, 2012, effective July 1, 2012; by order filed December 18, 2012, 
effective July 1, 2013; by order filed January 2, 2015, effective July 1, 2015; and 
by order filed December 21, 2016, effective July 1, 2017; by order filed January 
8, 2018, effective July 1, 2018; and by order filed December 3, 2020, effective 
July 1, 2021.] 


Advisory Commission Comments [2021]. 
Rule 35(d), Tennessee Rules of Criminal Proce- 
dure provides that a defendant may appeal the 
denial of a motion for reduction of sentence and 
that the State may appeal from a modification 


of a sentence. The 2021 amendment adds to the 
list of available appeals in subsection (b) a 
motion for reduction of sentence and in subsec- 
tion (c) from a modification of a sentence. 


NOTES TO DECISIONS 


ANALYSIS 
9. Preservation for Review. 
17. Final Judgment. 


24. Waiver. 


9. Preservation for Review. 

Appellate court lacked jurisdiction to con- 
sider defendants’ suppression issue because no 
appeal of right lied for defendants as (1) defen- 
dants did not reserve the right to appeal a 


certified question of law dispositive of the case; 
(2) defendants waived any issues concerning 
the denial of defendant’s suppression motions 
when defendants entered guilty pleas; and (3) 
defendants never sought review of the trial 
court’s determination regarding the manner of 
service of defendants’ sentences, which was 
extremely well supported by the record and the 
trial court’s detailed findings. State v. Schoen- 
thal, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. July 16, 2021). 


Rule 4 


17. Final Judgment. 

Dismissal of an appeal was appropriate be- 
cause the trial court awarded attorney’s fees as 
punishment for contempt but had not yet 
awarded an amount specific of those attorney’s 
fees so that the order from which review was 
sought was not a final judgment adjudicating 
all the claims, rights, and liabilities of all par- 
ties. Sullivan Cty. v. Purdue Pharma, L.P., — 
S.W.3d —, 2021 Tenn. App. LEXIS 280 (Tenn. 
Ct. App. July 15, 2021). 

Court of appeals had jurisdiction over a hus- 
band’s appeal of an order finding him in con- 
tempt because the trial court sufficiently desig- 
nated the husband’s punishment such that the 
issue of contempt was final and appealable; the 
trial court made clear that the punishment for 
contempt in was attorney’s fees awarded to the 
wife, and nothing in the record suggested the 
trial court withheld ruling on additional pun- 
ishment for the husband. Murray (Godsey) v. 
Godsey, — S.W.3d —, 2021 Tenn. App. LEXIS 
284 (Tenn. Ct. App. July 19, 2021). 

Before time for appeal expired, a parent filed 
an amended complaint against a psychologist, 
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as the parent was entitled to do given that the 
psychologist never filed a responsive pleading 
to the parent’s original complaint, but the trial 
court never ruled’ on the parent’s amended 
complaint. Therefore, the appellate court 
lacked subject matter jurisdiction to hear the 
parent’s appeal because the order appealed 
from was not a final judgment as the trial court 
never ruled on the parent’s amended com- 
plaint. Justice v. Nordquist, — S.W.3d —, 2021 
Tenn. App. LEXIS 255 (Tenn. Ct. App. June 29, 
2021). 


24, Waiver. 

Court of appeals erred as a matter of law in 
applying waiver because a purchaser’s argu- 
ment was not waived based on its failure to file 
a “disingenuous” motion for new trial; to the 
extent that any Tennessee decisions may be 
read as requiring a party prevailing in the trial 
court to file a motion for new trial to preserve 
the opportunity to raise an issue in a cross- 
appeal, they are overruled. Milan Supply Chain 
Sols., Inc. v. Navistar, Inc., — S.W.3d —, 2021 
Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 


Rule 4. Appeal as of Right: Time for Filing Notice of Appeal. 


NOTES TO DECISIONS 


ANALYSIS 


6. Waiver of Untimely Filing. 
14. Untimely Notice of Appeal. 


6. Waiver of Untimely Filing. 

Waiver of the timeliness of the notice of 
appeal was warranted; notice of appeal was due 
on September 30, 2019, only two days prior to 
when petitioner, who was pro se at that time, 
delivered the document to prison authorities 
for mailing, plus he had already mistakenly 
attempted to timely file a notice of appeal with 
the circuit court, presumably in accordance 
with the previous version of the rule. Aguilar v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. June 25, 2021). 


14. Untimely Notice of Appeal. 
Defendant was not entitled to review of the 
habeas corpus court’s denial of his petition for 


relief because his notice of appeal was untimely 
where it was filed more than 30 days after the 
entry of the habeas corpus court’s judgment, 
defendant did not request a waiver or offer any 
explanation as to why his untimely filing 
should be excused, his multiple “motions to 
reconsider” following the dismissal of the peti- 
tion did not toll the 30-day filing deadline for 
the notice of appeal, and he acknowledged in 
his reply brief that he had yet to present any 
basis upon which the appellate court could find 
that the “interests of justice” merited a waiver 
of the untimely filed notice of appeal. Sales v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 224 (Tenn. Crim. App. May 19, 2021). 


C. APPEAL BY PERMISSION 


Rule 9. Interlocutory Appeal by Permission from the Trial Court. — 
(a) Application for Permission to Appeal; Grounds. — Except as provided in 
Rule 10, an appeal by permission may be taken from an interlocutory order of 
a trial court from which an appeal lies to the Supreme Court, Court of Appeals 
or Court of Criminal Appeals only upon application and in the discretion of the 
trial and appellate court. In determining whether to grant permission to 
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appeal, the following, while neither controlling nor fully measuring the courts’ 
discretion, indicate the character of the reasons that will be considered: (1) the 
need to prevent irreparable injury, giving consideration to the severity of the 
potential injury, the probability of its occurrence, and the probability that 
review upon entry of final judgment will be ineffective; (2) the need to prevent 
needless, expensive, and protracted litigation, giving consideration to whether 
the challenged order would be a basis for reversal upon entry of a final 

judgment, the probability of reversal, and whether an interlocutory appeal will 
result in a net reduction in the duration and expense of the litigation if the 
challenged order is reversed; and (3) the need to develop a uniform body of law, 
giving consideration to the existence of inconsistent orders of other courts and 
whether the question presented by the challenged order will not otherwise be 
reviewable upon entry of final judgment. Failure to seek or obtain interlocu- 
tory review shall not limit the scope of review upon an appeal as of right from 
entry of the final judgment. 

(b) Procedure in the Trial Court. — The party seeking an appeal must file 
and serve a motion requesting such relief within 30 days after the date of entry 
of the order appealed from. When the trial court is of the opinion that an order, 
not appealable as of right, is nonetheless appealable, the trial court shall state 
in writing the specific issue or issues the court is certifying for appeal and the 
reasons for its opinion. The trial court’s statement of reasons shall specify: (1) 
the legal criteria making the order appealable, as provided in subdivision (a) of 
this rule; (2) the factors leading the trial court to the opinion those criteria are - 
satisfied; and (3) any other factors leading the trial court to exercise its 
discretion in favor of permitting an appeal. The appellate court may in its 

discretion allow an appeal from the order. 

- (c) How Sought in Appellate Court; Clerk’s Fees. — The appeal is sought by 
filing an application for permission to appeal with the clerk of the appellate 
court within 10 days after the date of entry of the order in the trial court or the 
making of the prescribed statement by the trial court, whichever is later. A 
sufficient number of copies shall be filed to provide the clerk and each judge of 
the appellate court with one copy. The application shall be served on all other 
parties in the manner provided in Rule 20 for the service of papers. 

Applicable fees, taxes, or documentation required by Rule 6 shall be 
submitted with the application. An appeal from the denial of an application for 
interlocutory appeal by an intermediate appellate court is sought by filing an 
application in the Supreme Court as provided for in Rule 11, with the exception 
that the application shall be filed within 30 days of the filing date of the 
intermediate appellate court’s order; the application shall be entitled “Appli- 
cation for Permission to Appeal from Denial of Rule 9 Application.” 

(d) Content of Application; Answer. — The application shall contain: (1) a 
statement of the questions presented for review; (2) a statement of the facts 
necessary to an understanding of why an appeal by permission lies, with 
appropriate references to the documents contained in the appendix to the 
application; and (3) a statement of the reasons supporting an immediate 
appeal. A statement of reasons is sufficient if it simply incorporates by 

reference the trial court’s reasons for its opinion that an appeal lies. The 
application shall be accompanied by an appendix containing copies of: (1) the 
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order appealed from, (2) the trial court’s statement of reasons, and (3) the other 
parts of the record necessary for determination of the application for permis- 
sion to appeal. Within 10 days after filing of the application, any other party 
may file an answer in opposition, with copies in the number required for the 
application, together with an appendix containing any additional parts of the 
record such party desires to have considered by the appellate court; any 
statement of facts in the answer shall contain appropriate references to the 
documents contained in the appendix to the application or the appendix to the 
answer. The answer shall be served on all other parties in the manner provided 
in Rule 20 for the service of papers. If available, the color of the cover of the 
application shall be blue, and the cover of the answer shall be red. The color of 
the cover of an answer filed by an amicus curiae shall be green. The application 
and answer shall be submitted without oral argument unless otherwise 
ordered. 

(e) Subsequent Procedure. — After the answer is filed, or if no answer is 
filed within the time permitted, the appellate court shall either grant or deny 
the application. If the application is granted, the trial court clerk must file the 
record on appeal within 30 days from the date of entry of the order granting 
permission to appeal. The filing of briefs following the granting of an applica- 
tion under this rule is governed by rules 27 - 30, unless otherwise ordered by 
the appellate court. 

(f) Effect on Trial Court Proceedings. — The application for permission to 
appeal or the grant thereof shall not stay proceedings in the trial court unless 
the trial court or the appellate court or a judge thereof shall so order. 

(g) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. [As amended by order 
entered January 24, 1992, effective July 1, 1992; by order entered January 26, 
1999, effective July 1, 1999; by order filed January 31, 2002, effective July 1, 
2002; by order entered December 10, 2003, effective July 1, 2004; by order 
entered January 6, 2005, effective July 1, 2005; by order entered December 16, 
2013, as amended, March 14, 2014, effective July 1, 2014; by order filed 
January 2, 2015, effective July 1, 2015; by order filed December 21, 2016, 
effective July 1, 2017; and by order filed December 3, 2020, effective July 1, 
2021.] 


Advisory Commission Comments [2021]. specific issue or issues for consideration by the 
Rule 9(b) is amended to add arequirement that appellate court. The word “thereupon” is de- 
a trial court’s order certifying as appealable an leted from the last sentence of the Rule as 
interlocutory order of the court shall state the | surplusage. 


NOTES TO DECISIONS 


12. Final Judgment. | and therefore require no exercise of discretion 

In the context of an appeal from a final as to whether the court of appeals should inter- 
judgment or even a proper interlocutory ap- fere with the normal course of the trial court’s 
peal, divining generally applicable rules from _ proceeding. State v. Hurley, — S.W.3d —, 2021 


similar, but not identical, caselaw is acommon ‘Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, ~ 
requirement of the court of appeals; but ap- 9991), 


peals from final judgments occur as of right, 
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Rule 13 


Rule 10. Extraordinary Appeal by Permission on Original Applica- 


tion in the Appellate Court. 


NOTES TO DECISIONS 


ANALYSIS 


16. Permission Improvidently Granted. 
18. Extraordinary Appeal. 


16. Permission Improvidently Granted. 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was improvidently 
granted; the parties simply disagreed as to how 
a statute would be interpreted, given caselaw 
and other relevant statutes, and appeal follow- 
ing a final judgment did not place a county 
commissioner in any materially different posi- 
tion than if the issue was resolved. State v. 
Hurley, — S.W.3d —, 2021 Tenn. App. LEXIS 
240 (Tenn. Ct. App. June 22, 2021). 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was improvidently 
granted; neither party contended that any con- 
trolling caselaw interpreting the statute man- 
dated a particular result in the trial court, but 
instead, the parties simply disagreed as to how 
the statute would be interpreted, given caselaw 
and other relevant statutes. State v. Hurley, — 


S.W.3d —, 2021 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. June 22, 2021). 


18. Extraordinary Appeal. 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 


E. PRACTICE ON APPEAL 


Rule 13. Scope of Review. 


NOTES TO DECISIONS 


ANALYSIS 


is Practice on Appeal Generally. 

4, —Record on Appeal. 

11. Issues Not Presented for Review. 
19. Sufficiency of Evidence. 

25. Termination of Parental Rights. 
27. Waiver. 


1. Practice on Appeal Generally. 


4, —Record on Appeal. 

Appellate court in the appeal of a 
termination of parental rights case declined to 
consider certified copies of certain filings from a 
parent’s federal district court proceedings that 
were presented in an appendix to the appellate 
brief filed by Tennessee Department of 
Children’s Services because the federal court 
filings were not introduced as evidence at trial 
and, therefore, could not be included in a 
supplemental record. In re Jackson H., — 


S.W.3d —, 2021 Tenn. App. LEXIS 342 (Tenn. 
Ct. App. Aug. 25, 2021). 


11. Issues Not Presented for Review. 

Although in the final sentence of the argu- 
ment of a lessor’s principal brief, the lessor 
asserted that the lessor was entitled to attor- 
ney’s fees under a lease due to the lessee’s 
alleged breach of the lease, the lessor did not 
raise an issue concerning attorney’s fees in the 
lessor’s statement of the issues. Accordingly, 
the appellate court deemed any issue concern- 
ing attorney’s fees, whether at trial or on ap- 
peal, to have been waived. Hall v. Park Grill, 
LLC, — 8.W.3d —, 2021 Tenn. App. LEXIS 207 
(Tenn. Ct. App. May 26, 2021). 


19. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
and aggravated assault. The evidence pre- 
sented, viewed in the light most favorable to 


Rule 13 


the State, was that defendant attacked the 
victim in her home and that he choked and 
repeatedly punched her in the face while hold- 
ing a knife to her throat. State v. Purcell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 217 
(Tenn. Crim. App. May 18, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated kid- 
napping. Defendant confined the victim in her 
house by holding her down with his knee on her 
back and then holding her in a headlock or 
choke hold at knifepoint and threatening sev- 
eral times to kill her. State v. Purcell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 217 (Tenn. 
Crim. App. May 138, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree murder be- 
cause defendant used a deadly weapon to stab 
the victim 47 times, there was testimony about 
the volatile nature of the relationship between 
defendant and the victim, and there was even 
evidence that defendant threatened to break 
the victim’s neck if she allowed another man 
around their daughter; the jury heard the evi- 
dence and the definition of premeditation and 
determined defendant’s actions were premedi- 
tated. State v. Enix, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. May 
26, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because after the victim’s death, defen- 
dant took her car and daughter on the run and 
used her debit card several times over the 
course of the next two days to take $500 from 
her account; it was within the province of the 
jury to determine that defendant took the debit 
card either from the victim’s person or her 
apartment and that the victim suffered serious 
bodily injury. State v. Enix, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
May 26, 2021). 

Evidence adduced at trial, considered in the 
light most favorable to the State, established 
that defendant, after consuming as many as 
seven beers, drove his pickup truck from a bar 
with a blood alcohol concentration of 0.147 
percent, running off the road, striking a utility 
pole, and coming to a stop at the bottom of a 
heavily-wooded, 30-foot ravine. This evidence 
sufficiently supported defendant’s conviction of 
DUL. State v. Martin, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 256 (Tenn. Crim. App. June 
10, 2021). 

Evidence was sufficient to establish defen- 
dant’s identity as the man who shot and killed 
the victim because one witness identified defen- 
dant as the man whom the witness saw shoot 
the victim in the back, another witness testified 
that defendant was with the victim and fled 
with a gun immediately after the shooting, 
surveillance footage showed a man seconds 
before and after the shooting, and a police 
detective who was familiar with defendant 
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identified defendant as the man in earlier sur- 
veillance footage of the area. State v. Wilson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. June 16, 2021). 

Proof adduced at trial was insufficient to 
support defendant’s conviction of driving on a 
revoked or suspended license because the State 
of Tennessee produced no evidence that defen- 
dant’s driver’s license was suspended or re- 
voked at the time of defendant’s arrest. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Amount of methamphetamine, the sum of 
cash found on defendant, and the separately 
bagged substance were sufficient to support the 
jury’s verdict that defendant intended to sell 
the methamphetamine. The fact that defendant 
was also in possession of items commonly asso- 
ciated with personal use of the drug did not 
preclude a finding that defendant possessed the 
substance with the intent to sell it. State v. 
Richardson, — S8.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Rational trier of fact could have found defen- 
dant guilty of theft of property valued over 
$60,000 but less than $250,000 as the record 
made clear he intended to deprive a firm of 
outstanding accounts receivable and exercised 
control over the same; defendant admitted to 
taking funds and compiling a "client list" docu- 
menting the monies or services he collected 
from clients for the work he performed while 
employed by the firm, and the firm’s employees 
detailed the manner in which he stole $62,417. 
State v. Wallick, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. Sept. 8, 
2021). 


25. Termination of Parental Rights. 

In terminating a mother’s parental rights, 
the trial court properly determined that clear 
and convincing evidence supported the statu- 
tory ground of abandonment by failure to pro- 
vide a suitable home. The evidence clearly and 
convincingly demonstrated that the mother 
was not able to establish a home to which the 
children could safely return due to her domestic 
violence and substance abuse issues, as well as 
her inability to acquire stable housing. In re 
Aayden C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. June 14, 2021). 


27. Waiver. 

Although in the final sentence of the argu- 
ment of a lessor’s principal brief, the lessor 
asserted that the lessor was entitled to attor- 
ney’s fees under a lease due to the lessee’s 
alleged breach of the lease, the lessor did not 
raise an issue concerning attorney’s fees in the 
lessor’s statement of the issues. Accordingly, 
the appellate court deemed any issue concern- 
ing attorney’s fees, whether at trial or on ap- 
peal, to have been waived. Hall v. Park Grill, 
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LLC, — S.W.3d —, 2021 Tenn. App. LEXIS 207 
(Tenn. Ct. App. May 26, 2021). 


Rule 20 


Rule 14. Consideration of Post-Judgment Facts in the Appellate 


Court. 


NOTES TO DECISIONS 


ANALYSIS 


6. Facts Subject to Consideration. 
9: Motion Denied. 


6. Facts Subject to Consideration. 

Appellate court in the appeal of a termina- 
tion of parental rights case declined to consider 
certified copies of certain filings from a parent’s 
federal district court proceedings that were 
presented in an appendix to the appellate brief 
filed by Tennessee Department of Children’s 
Services because the federal court filings were 
not introduced as evidence at trial and, there- 
fore, could not be included in a supplemental 
record. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 


9. Motion Denied. 

Because surveillance videos showed that de- 
fendant engaged in threatening or intimidating 
conduct in violation of her probation conditions, 
revocation of probation was affirmed; State was 
not required to establish charged offense, but to 
prove by a preponderance of evidence that 
defendant violated the law based upon acts 
alleged in the warrant. Fact that she was not 
indicted had no impact given the videos, and 
her. motion to take judicial notice of the no bill 
indictment was pretermitted by denial of her 
Tenn. R. App. P. 14 motion. State v. Alogili, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. July 20, 2021). 


Rule 19. Substitution, Addition and Dropping of Parties. 


NOTES TO DECISIONS 


3. Personal Representative. 

Substitution of personal representative for 
deceased accident victim was permitted on ap- 
peal when decedent died after the jury’s verdict 
for a ski resort even though no motion for 
substitution was made because the ski resort 


Rule 20. Filing and Service of Papers. — (a) Filing. — 


did not request the trial court to dismiss the 
negligence action brought by the victim for 
failure to comply with the deadline for substi- 
tution of party. Chase v. Ober Gatlinburg, Inc., 
— $.W.3d —, 2021 Tenn. App. LEXIS 334 
(Tenn. Ct. App. Aug. 20, 2021). 


Papers 


required or permitted to be filed in the appellate court shall be filed with the 
clerk. Filing shall not be timely unless the papers are received by the clerk 
within the time fixed for filing or mailed to the office of the clerk by certified 
return receipt mail or registered return receipt mail within the time fixed for 
filing. Filing will also be timely if placed for delivery with computer tracking, 
either through a commercial delivery service or the United States Postal 
Service, within the time fixed for filing. 

Official drop boxes for filing of papers shall be located at the Supreme Court 
Buildings in Knoxville, Nashville, and Jackson and shall be maintained by 
agents of the Clerk of the Appellate Courts. These boxes shall be opened at the 
beginning of each business day. Papers found therein will be deemed filed on 
the last business day preceding opening of the box. 

(b) Service of All Papers Required. — Copies of all papers filed by any party 
shall, at or before time of filing, be served by a party or person acting for that 
party on all other parties to the appeal or proceeding. Service on a party 
represented by counsel shall be made on counsel. 
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(c) Manner of Service. — Service may be personal or by mail. Personal 
service includes delivery of the copy to a clerk or other responsible person at 
the office of counsel or, if a party is not represented by counsel, by leaving it at 
the party’s residence with some person of the family of the age of ten years or 
upwards. Service by mail is complete on mailing. 

(d) Several Parties Represented by the Same Counsel; Multiple Counsel. — 

If one counsel appeals for several parties, the counsel is entitled to only one 
copy of any paper served upon him or her by any other party. If more than one 
counsel appeals for a party, service upon one of them is sufficient. 

(e) Proof of Service. — Papers presented for filing shall contain an 
acknowledgment of service by the person served or proof of service in the form 
of a statement of the date and manner of service and the names of the persons 
served, certified by the person who made service. Proof of service may appear 
on or be affixed to the papers filed. The clerk may permit papers to be filed 
without acknowledgment or proof of service but shall require such to be filed 
promptly thereafter. : 

(f) Number of Copies for Court Sitting in Sections. — Whenever these rules 
require copies for each judge of the appellate court and the appellate court sits 
in sections, copies are required only for each judge of the section. 

(g) Filing by Pro Se Litigant Incarcerated in Correctional Facility. — If 
papers required or permitted to be filed pursuant to the rules of appellate 
procedure are prepared by or on behalf of a pro se litigant incarcerated in a 
correctional facility and are not received by the clerk of the court until after the 
time fixed for filing, filing shall be timely if the papers were delivered to the 
appropriate individual at the correctional facility within the time fixed for 
filing. This provision shall also apply to service of papers by such litigants 
pursuant to the rules of appellate procedure. “Correctional facility” shall 
include a prison, jail, county workhouse or similar institution in which the pro 
se litigant is incarcerated. Should timeliness of filing or service become an 
issue, the burden is on the pro se litigant to establish compliance with this 
provision. [As amended by orders entered January 31, 1984, effective August 
15, 1984, January 25, 1991, effective July 1, 1991, and January 28, 1998, 
effective July 1, 1993, January 28, 2000, effective July 1, 2000; by order filed 
January 31, 2002, effective July 1, 2002; and by order filed December 3, 2020, 
effective July 1, 2021.] 


Advisory Commission Comments [2021]. 
Subdivision (a) is amended to clarify that, as 
with commercial delivery services, filing is 
timely if placed for delivery with computer 
tracking with the United States Postal Service 
within the time fixed for filing. 

Compiler’s Notes. The amendment of Rule 
20, which amended subdivision (a) and added 
the [2021] Advisory Comments, as promulgated 


‘and adopted by the Supreme Court in its order 


dated December 3, 2020, was ratified and ap- 
proved by 2021 House Resolution 22 and Sen- 
ate Resolution 20. The order promulgating the 
amendment of subdivision (a) and the addition 
of the [2021] Advisory Comments, provided 
that it take effect July 1, 2021. 
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Rule 27 


F. THE RECORD ON APPEAL 


Rule 24. Content and Preparation of the Record. 


NOTES TO DECISIONS 


ANALYSIS 


3. Inadequate Record Presented. 

12. Supplements to Record. 

36. Failure to Provide Transcript or State- 
_ ment of Evidence. 

37. Instructions. 

40. Presumption of Correctness. 


3. Inadequate Record Presented. 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham v. 
Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). 


12. Supplements to Record. 

Appellate court.in the appeal of a termina- 
tion of parental rights case declined to consider 
certified copies of certain filings from a parent’s 
federal district court proceedings that were 
presented in an appendix to the appellate brief 
filed by Tennessee Department of Children’s 
Services because the federal court filings were 
not introduced as evidence at trial and, there- 
fore, could not be included in a supplemental 
record. In re Jackson H., — S.W.3d —, 2021 


Tenn. App. LEXIS 342 (Tenn. Ct. App: Aug. 25, 
2021). 


36. Failure to Provide Transcript or 
Statement of Evidence. 

Trial court’s termination of a mother’s paren- 
tal rights was vacated and remanded for a new 
trial because the record on appeal did not 
contain either a transcript of the proceedings or 
a statement of the evidence. In re Chance B., — 
S.W.3d —, 2021 Tenn. App. LEXIS 289 (Tenn. 
Ct. App. July 21, 2021). 


37. Instructions. 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record on appeal. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


40. Presumption of Correctness. 

Evidence was sufficient to show that defen- 
dant committed aggravated sexual battery by 
intentionally touching the seven-year-old vic- 
tim’s vaginal area for the purpose of sexual 
arousal or gratification; the victim identified 
defendant as looking like the man who touched 
her and the victim’s mother testified that the 
victim identified defendant as the man who 
touched her. Court presumed missing exhibits 
supported conclusion that evidence was suffi- 
cient. State v. Morales, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 307 (Tenn. Crim. App. July 
9, 2021). 


G. BRIEFS 


Rule 27. Content of Briefs. 


NOTES TO DECISIONS 


ANALYSIS 


4, References in Briefs to the Record. 
q: Waiver. 

9. Dismissal Not Warranted. 

10. Inadequate Brief. 

11. Arguments Considered. 

13. Dismissal. 


4. References in Briefs to the Record. 
Because defendant only cited to the trial 
transcript in connection with the testimony of 


one of the child victims and did not cite to the 
transcript in connection with the other victim, 
the appellate court declined to speculate as to 
defendant’s complaints relative to the other 
victim. Perry v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. Sept. 
8, 2021). 


7. Waiver. 

When a petitioner did not present or brief an 
issue on appeal, typically, this would have re- 
sulted in the issue’s being abandoned and, 


Rule 27 


thereby, waived on appeal. Robinson v. State, — 
§$.W.3d —, 2021 Tenn. Crim. App. LEXIS 382 
(Tenn. Crim. App. Aug. 18, 2021). 

Defendant waived the issue that defendant 
was denied the right to self-representation be- 
cause defendant failed to raise the issue on 
direct appeal defendant did not raise or brief 
the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 
related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
7, 2021). 


9. Dismissal Not Warranted. 

Although appellees posited that appellant 
had failed to provide appropriate authority for 
appellant’s contentions on appeal and has like- 
wise failed to include proper citations to the 
appellate record, the appellate court declined to 
consider appellant’s issues waived because ap- 
pellant sufficiently complied with the require- 
ments for an appellate brief such that the court 
was able to address appellant’s contentions 
without having to construct the argument on 
appellant’s behalf. Felker v. Felker, — S.W.3d 
—, 2021 Tenn. App. LEXIS 317 (Tenn. Ct. App. 
Aug. 10, 2021). 


10. Inadequate Brief. 

Appellate court could not adequately perform 
its duty to make a proper de novo review of the 
record and determine whether the require- 
ments of summary judgment were met because 
the court could not ascertain from a bonds- 
man’s statement of undisputed facts what the 
undisputed material facts were and whether 
the facts were disputed. Moreover, these defi- 
ciencies were only compounded by the bonds- 
man’s failure to properly cite to the record in its 
appellate brief. Nunley v. Farrar, — $.W.3d —, 
2021 Tenn. App. LEXIS 184 (Tenn. Ct. App. 
May 6, 2021). 

Circuit court properly denied a hotel guest’s 
motion for discovery sanctions against a hotel’s 
owner because he did not designate a specific 


issue for review, his brief did not contain any 


references to the appellate record, the trial 
court did not ignore his motion for sanctions, 
but expressly denied the motion after granting 
the owner’s motion for summary judgment, 
and, without the benefit of the discovery pro- 
pounded on the owner, the owner’s responses, 
or the guest’s motions for sanctions, the appel- 
late court was simply unable to conclude that 
the guest met his high burden to show an abuse 
of discretion in the trial court’s decision. Parker 
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v. SCG-LH Murfreesboro, LP, — S.W.3d —, 
2021 Tenn. App. LEXIS 258 (Tenn. Ct. App. 
July 1, 2021). 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief wholly failed to 
comply with the rule since it did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham v. 
Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). 


11. Arguments Considered. 

Although appellant’s brief was not fully com- 
pliant with the requirements as the brief con- 
tained no table of authorities and contained a 
combined statement of the case and question 
that did not clearly and succinctly state the 
issue raised by appellant in the appeal, the 
dispositive issue in the case was readily ascer- 
tainable from the brief and was supported by 
relevant legal authority and fully developed 
argument. As such, the appellate court ad- 
dressed the merits of appellant’s arguments 
despite the deficiencies in appellant’s. brief. 
Regions Commer. Equip. Fin. LLC v. Richards 
Aviation Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 183 (Tenn. Ct. App. May 6, 2021). 

A former client’s appellate brief did not con- 
tain a statement of issues, the client asserted in 
the brief that the client was dissatisfied with 
the trial court’s grant of summary judgment in 
favor of the law firm, while the law firm ac- 
knowledges in a reply brief that the dispositive 
issue was whether the trial court erred by 
granting the law firm summary judgment. Due 
to the client’s pro se status and the law firm not 
asking that the issue be deemed waived, the - 
appellate court exercised discretion and consid- 
ered the appeal on the merits. Finley v. Wetter- 
mark Keith, LLC, — S.W.3d —, 2021 Tenn. 
App. LEXIS 311 (Tenn. Ct. App. Aug. 6, 2021). 


13. Dismissal. 

In an action concerning an order of protec- 
tion, respondent’s appeal had to be dismissed 
for failure to comply with this rule, as respon- 
dent failed to articulate any specific error on 
the part of the trial court but rather, asked the 
appellate court to review the case as a whole for 
any errors, which was not the responsibility of 
the appellate court. Reid v. Wallace, — S.W.3d 
—, 2021 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
Aug. 30, 2021). 
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Rule 36 — 


I. DISPOSITION OF APPEALS 


Rule 36. Relief; Effect of Error. 


NOTES TO DECISIONS 


Ana ysis 
9. Waiver. 
13. Argument of Counsel. 
14. New Trial. 


16. Jury Instructions. 
21. No Plain Error. 


9. Waiver. 

Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 
jury selection process to ensure that defendant 
received a fair trial, and defendant failed to 
establish that any members of the jury were 
biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 
conclusion of jury selection, and he failed to 
renew his motion for change of venue. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Although a surviving spouse posited that the 
trial court erred in a health care action by 
allowing emergency room physicians to present 
testimony that the physicians had a right to 
rely on a radiologist to properly read the CT 
scan or to rely on the radiologist’s report in an 
attempt to shift blame for the physicians’ ac- 
tions to the radiologist who performed the CT 
scan on the decedent, the surviving spouse 
waived this issue because the surviving spouse 
failed to object to the alleged improper testi- 
mony at trial. Furthermore, the testimony that 
the surviving spouse sought to exclude was 
provided in part by the surviving spouse’s own 
experts without the surviving spouse’s objec- 
tion. Jernigan v. Paasche, — S.W.3d —, 2021 
Tenn. App. LEXIS 239 (Tenn. Ct. App. June 21, 
2021). 

Defendant did not request the application of 
any mitigating factors during the sentencing 
proceedings and raised the argument that the 
trial court erred by failing to consider mitigat- 
ing factors and by sentencing defendant to 
more than the statistical average for a Class C 
felony for the first time on appeal. Conse- 
quently, the issue was waived. State v. Doss, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 285 
(Tenn. Crim. App. June 28, 2021). 

Although the payor of a promissory note 
contended on appeal that the trial court erred 
in determining that the payee was entitled to 
damages for breach of the promissory note, the 
payor waived the issue alleged on appeal be- 
cause the payor failed to raise the issue in the 


trial court as the payor minimally addressed 
the issue and failed to raise it at the appropri- 
ate time in the trial court. Guerry v. Jenkins, — 
S.W.3d —, 2021 Tenn. App. LEXIS 303 (Tenn. 
Ct. App. July 30, 2021). 

Defendant waived the issue that defendant 
was denied the right to self-representation be- 
cause defendant failed to raise the issue on 
direct appeal defendant did not raise or brief 
the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 
related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
7, 2021). 

Defendant did not object, the error in the 
instructions and the verdict form was waived. 
State v. Moore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. Sept. 13, 
2021). 

Because defendant did not raise an objection 
to the admissibility of evidence, even when 
asked by the trial court if there was an objec- 
tion, the appellate court determined that the 
issue was waived. Furthermore, the appellate 
court declined plain error review because the 
review was not required to do substantial jus- 
tice. State v. Moore, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. Sept. 
13, 2021). 


13. Argument of Counsel. 

Defendant did not carry his burden of per- 
suasion and was not entitled to relief on the 
issues that were not properly preserved for 
appeal, because he failed to show that the 
issues were not waived for tactical reasons, and 
in his brief, defendant did not explain why no 
objection was lodged; multiple tactical reasons 
would explain why defense counsel could have 
consciously chosen not to object to the prosecu- 
tor’s closing argument, and none of those rea- 
sons were dispelled in defendant’s brief. State 
v. Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Defendant was not entitled to plain error 
relief based on the prosecutor’s inappropriate 
reference to the prosecutor’s granddaughter. 
The prosecutor’s argument that defendant’s 
possession of Alprazolam made it more likely 
that defendant possessed methamphetamine 
for resale was not inappropriate, the prosecu- 
tor’s prefacing of an argument with the phrase 
"I submit" did not necessarily indicate an ex- 
pression of personal opinion, and the prosecu- 
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tor did not breach a clear rule of law by sug- 
gesting that defendant could have called 
certain witnesses. State v. Richardson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 380 
(Tenn. Crim. App. Aug. 17, 2021). 


14. New Trial. 

Trial court erred by granting the elephant 
sanctuary’s motion for new trial under Tenn. R. 
Civ. P. 59.07 after a jury determined that the 
elephant purchaser owned the elephant at is- 
sue on the ground that the purchaser’s attorney 
made a prejudicial statement during closing 
arguments because the sanctuary waived the 
error by requesting that a curative instruction 
be given and declining the trial court’s invita- 
tion to seek a mistrial. Buckley v. Elephant 
Sanctuary in Tenn., Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 234 (Tenn. Ct. App. June 16, 
2021). 


16. Jury Instructions. 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record on appeal. State v. 
Enix, — $.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


21. No Plain Error. 
Because defendant could not establish all five 
factors necessary for plain error, he was not 
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entitled to relief on his claim that the trial court 
erred in admitting his statements about his 
stepdaughter; in his brief, defendant did not 
explain why no objection was lodged, and there- 
fore, defendant did not carry his burden of 
persuasion with regard to his statements about 
his stepdaughter. State v. Enix, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. May 26, 2021). 

Because all five factors for plain error could 
be established, defendant was not entitled to 
relief on his claim that it was error to admit the 
hearsay testimony of a witness; because the 
statement was not admitted for the truth of the 
matter asserted, it was not hearsay. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Although defendant did not raise the issue 
below, defendant, in defendant’s brief, asserted 
that a rule of law was breached when the 
recordings of telephone calls were admitted 
into evidence, but did not cite to any authority 
to support the argument that error occurred, 
and the appellate court declined to speculate in 
this regard. Accordingly, because defendant did 
not show that a clear and unequivocal rule of 
law was breached, plain error relief was not 
appropriate. State v. Gross, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
Aug. 12, 2021). 
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